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MPWMD Board of Directors August 17, 2020, Meeting, Agenda Item 11 – Pure
Water Monterey Expansion Lead Agency Status

Dear Chair Edwards and Members of the Board:
On behalf of California-American Water Company (“Cal-Am”), this letter addresses
Monterey Peninsula Water Management District (“MPWMD”) staff’s proposal that MPWMD
steal the CEQA lead agency role away from Monterey One Water (“M1W”) on the Pure Water
Monterey Expansion project (“PWM Expansion”). MPWMD has no legal ability to “step into
[M1W]’s shoes as lead agency” and take the actions contemplated in the proposed letter to the
M1W Board of Directors attached to the agenda packet as Exhibit 11-A. Cal-Am, as the
proposed purchaser of potable water produced by the PWM Expansion, has a direct interest in
ensuring that the project undergoes sufficient environmental review, and that agencies, including
MPWMD, comply with the proper legal procedures. MPWMD staff’s proposed letter materially
misrepresents the legal basis for a responsible agency to assume lead agency status under CEQA.
We urge this Board to reject staff’s proposal for MPWMD to “assume the role of lead agency”
for the PWM Expansion. Should the Board attempt to take over as lead agency, MPWMD and
the Board will be committing an egregious CEQA error.
Staff’s proposal flies in the face of commitments made nearly a decade ago that confirm
M1W’s lead agency status for the original Pure Water Monterey Groundwater Replenishment
Project (“Phase 1 PWM”) and PWM Expansion. On April 20, 2012, MPWMD, M1W,1 and CalAm entered into the Groundwater Replenishment Project Planning Term Sheet and
Memorandum of Understanding to Negotiate in Good Faith (“2012 MOU”) to enable planning
and environmental evaluation of a groundwater replenishment project. Under the binding terms
of the 2012 MOU:
MRWPCA will act as lead agency pursuant to CEQA, and will
prepare or have prepared an environmental document pursuant to
1

Prior to November 2017, M1W was referred to by its former name, Monterey Regional Water
Pollution Control Agency (“MRWPCA”).
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CEQA to evaluate the environmental impacts of such a GWR
Project. If MRWPCA chooses to implement a GWR Project,
MRWPCA will adopt or certify an environmental document . . .
that in its judgment complies with CEQA. MRWPCA will use
funding provided by MPWMD, in addition to its own funds, for
this effort.
(2012 MOU, § II.1.C [emphasis added], attached hereto as Exhibit A.) “MRWPCA expressly
retains its discretion with respect to whether it will implement a GWR Project.” (Id., § II.1.E
[emphasis added].) For its part, MPWMD retained “discretion to consider the CEQA
Documents in a manner fully consistent with its role as a responsible agency under CEQA.”
(Id., § II.2.D [emphasis added].)
The contractual agreements referenced in staff’s proposed letter expressly confirm this
understanding, stating that “MRWPCA shall be the lead Party for performance and completion
of work” on the Phase 1 PWM. (See 2013 MRWPCA-MPWMD Groundwater Replenishment
Project Cost Sharing Agreement, § II.C.7, attached hereto as Exhibit B.) Additionally, the Final
Supplemental Environmental Impact Report (“Final SEIR”) for the PWM Expansion specifically
concluded that M1W is the appropriate lead agency for evaluation of the action, given that it is
the principal proponent of the PWM Expansion. (E.g., PWM Expansion Final SEIR, p. 4-101.)
As the MPWMD Board is aware, on April 27, 2020, the M1W Board of Directors denied
certification of the Final SEIR for the PWM Expansion as a result of substantial deficiencies in
the environmental analysis related to: source water for the PWM Expansion; water supply and
demand; impacts to agricultural water supplies; and failure to evaluate the PWM Expansion
either as an alternative to or a cumulative project with Cal-Am’s Monterey Peninsula Water
Supply Project (“MPWSP”).2 The M1W Board decided to not certify the Final SEIR after nearly
two years of environmental review, including an extended public comment period in which many
members of the public raised substantial comments and concerns regarding PWM Expansion and
the Final SEIR. At no time during the preparation and M1W’s consideration of the Final SEIR
did MPWMD raise any concerns about M1W’s ability to serve as CEQA lead agency or the
sufficiency of its environmental review.
Now, in staff’s proposed letter to the M1W Board, staff asserts that MPWMD must step
into the lead agency role “for the purposes of certifying the Final SEIR” because M1W “has not
timely acted to certify the SEIR” and “MPWMD has made considerable investments of time and
public resources.” However, M1W had no obligation whatsoever to certify an SEIR that it
found to be legally deficient. In fact, it would have been contrary to the terms of the 2012 MOU
and been a prejudicial abuse of discretion for M1W to certify the legally inadequate SEIR. (Pub.
Resources Code, § 21168.5.) Moreover, contrary to MPWMD staff’s letter, M1W did not
“refuse[] to take definitive action to exercise discretion or finish its lead review of the SEIR.”

In the CPUC’s proceedings for the MPWSP, the CPUC similarly determined that PWM
Expansion would be infeasible for “myriad independent reasons.” (See CPUC D.18-09-017,
Appx. C, p. C-17.)
2
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The M1W Board took definitive action when it rejected certification of the Final SEIR at its
April 27 meeting.
MPWMD staff fails to cite any provision in CEQA—because there is none—that allows
a CEQA responsible agency to assume the lead agency role after the preparation of an EIR
simply because the responsible agency has expended resources in support of a certain project and
does not agree with the lead agency’s decision to reject the EIR and project.
Indeed, staff’s attempt to usurp lead agency status from M1W has no basis in law.
Nothing in CEQA allows the changing of lead agency status at the end of the environmental
review process, after a duly-prepared EIR has been publicly circulated and considered by the
lead agency’s decisionmaking body, except when very specific and limited conditions not
present here are met. CEQA Guidelines section 15052 provides that a shift in lead agency
designation may occur only when:
(1) The lead agency did not prepare any environmental documents
for the project, and the statute of limitations has expired for a
challenge to the action of the appropriate lead agency.
(2) The lead agency prepared environmental documents for the
project, but the following conditions occur: (A) a subsequent EIR
is required pursuant to Section 15162; (B) the lead agency has
granted a final approval for the project; and (C) the statute of
limitations for challenging the lead agency’s action under CEQA
has expired.
(3) The lead agency prepared inadequate environmental documents
without consulting with the responsible agency and the statute of
limitations has expired for a challenge to the action of the
appropriate lead agency.
(Emphasis added.) In its proposed letter, staff concedes that none of these conditions are met,
yet claims that Section 15052 nonetheless does not foreclose its ability to assume the role of lead
agency. MPWMD staff is wrong.
To support its novel interpretation, staff quotes a legal treatise, intentionally omitting a
crucial portion of that treatise that emphasizes the limited circumstances in which lead agency
roles may change during the environmental review process. The treatise explains: “For example,
this can occur if a project application is submitted to a county and the area containing the project
is later annexed to a city or included in a newly incorporated city.” (Kostka & Zischke, Practice
Under the Cal. Environmental Quality Act § 3.8(e).) This example is based on Gentry v. City of
Murrieta (1995) 36 Cal.App.4th 1359, also cited in MPWMD staff’s letter, where the lead
agency designation changed mid-environmental review from a county to a city. There, the
applicant “asked the County to send the administrative record on the Project to the City, which
was about to be incorporated and which would have jurisdiction over the Project. Accordingly,
on June 18, 1991, the County deferred further consideration of the Project to the City.” (Gentry,
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supra, 36 Cal.App.4th at p. 1369.) In discussing the propriety of such a change in lead agency,
the court noted that CEQA Guidelines section 15051 allows agencies to enter into agreements
designating the lead agency as had happened between the county and the city. (Id. at pp. 1397–
1398.) Even so, after the change in lead agency designation, the project applicant reapplied to
the city for project approvals, and the city issued a new notice of its CEQA process. (Id. at p.
1369.)
The authority cited by MPWMD staff in its proposed letter has absolutely no bearing on
the facts here. When read in context, the authority cited by staff suggests that when an agency’s
jurisdiction over a project is transferred by annexation or incorporation and the agencies agree,
lead agency status may be transferred without restarting the CEQA review process. With respect
to the PWM Expansion and SEIR, however, no transfer in jurisdiction has occurred and M1W
has not agreed to cede any CEQA authority to MPWMD.
Staff also suggests that M1W may use the Office of Planning and Research’s (“OPR”)
dispute resolution process to resolve MPWMD’s claim that it can serve as lead agency. (Pub.
Resources Code, § 21165, subd. (a); CEQA Guidelines, § 15053; Cal. Code Regs., tit. 14, §§
16000 et seq.) This is also incorrect. Staff ignores that such a dispute exists only when there is a
“contested, active difference of opinion between two or more public agencies as to which of
those agencies shall prepare any necessary environmental document” and “each of those
agencies claims that it either has or does not have the obligation to prepare that environmental
document.” (Pub. Resources Code, § 21165, subd. (b) [emphasis added].) In other words, the
dispute resolution process occurs before an environmental document is prepared, not after the
fact.
OPR can resolve disputes regarding lead agency status at the outset of the environmental
review process “based on consideration of the criteria in [CEQA Guidelines] Section 15051 as
well as the capacity of the agency to adequately fulfill the requirements of CEQA.” (CEQA
Guidelines, § 15053, subd. (e).) CEQA Guidelines section 15051, subdivision (a), states that
“[i]f the project will be carried out by a public agency, that agency shall be the lead agency even
if the project would be located within the jurisdiction of another public agency.” It has always
been understood that M1W—not MPWMD—is responsible for implementing (i.e., carrying out)
any eventual groundwater replenishment project. As the 2012 MOU expressly states, MPWMD
agreed that M1W “expressly retains its discretion with respect to whether it will implement a
GWR Project[.]” (2012 MOU, § II.1.E [emphasis added].)
Accordingly, in 2015, M1W approved the Phase 1 PWM, certified its associated Final
EIR, and committed to carrying out construction, operation, and maintenance of Phase 1. Had
M1W certified the PWM Expansion SEIR, it would have been responsible for carrying out those
same tasks with respect to the PWM Expansion. In contrast, MPWMD’s role has been limited to
that of a responsible agency, providing financial funding and issuing ancillary approvals.
MPWMD has not and could not have carried out the Phase 1 PWM or PWM Expansion in the
same manner or to the same degree as M1W. Therefore, under CEQA Guidelines section 15051,
M1W has the only claim to lead agency status.
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Assuming that MPWMD did have a claim, CEQA Guidelines section 15051 provides that
where there are two or more public agencies with a substantial claim to be lead agency, the lead
agency will generally be designated either by the first to act on the project or by agreement.
Here, M1W undisputedly acted first (in 2012) and with MPWMD’s express contractual
agreement. MPWMD cannot, at this late stage, credibly argue that it has the better claim to lead
agency status in a brazen attempt to reverse M1W’s decision.
Even if the M1W Board were to agree that MPWMD could assume the role of lead
agency for the PWM Expansion, MPWMD would need to restart the CEQA process and resolve
the significant deficiencies in the SEIR identified by the M1W Board when it denied
certification. MPWMD cannot simply assume lead agency status, certify an SEIR already
determined to be deficient by the proper lead agency and for which it did not control either the
preparation or the responses to public comments, and then approve the PWM Expansion. There
is no procedure under CEQA for such conduct because it is not recognized under CEQA as an
acceptable process for an environmental document.
In sum, the only legal action the Board can take here is to reject staff’s proposal to
assume the role of lead agency for the PWM Expansion.
Very truly yours,

Winston Stromberg
of LATHAM & WATKINS LLP
cc:

Rich Svindland, California-American Water Company
Ian Crooks, California-American Water Company
Kathryn Horning, Esq., California-American Water Company
Duncan Joseph Moore, Esq., Latham & Watkins LLP
Tony Lombardo, Esq., Lombardo & Associates
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