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ORDINANCE NO.

AN ORDINANCE OF THE BOARD OF DIRECTORS OF THE
MONTEREY PENINSULA WATER MANAGEMENT DISTRICT
AMENDING RULES 11, 21, AND 23.1 AND ADDING RULE 23.7

TO ESTABLISH AWATER ENTITLEMENT FOR
MALPASO WATER LLC WATER RIGHT LICENSE 13868A
AND PROCEDURES FOR ISSUING WATER USE PERMITS

THAT RELY ON THIS ENTITLEMENT

FINDINGS

1. The Monterey Peninsula Water Management District (MPWMD or District) is
charged under the Monterey Peninsula Water Management District Law with the .integrated
management of all ground and surface water resources in the Monterey Peninsula area.

2. The Monterey Peninsula Water Management District Law grants MPWMD
general and specific powers to cause sufficient water to be available for present and future
beneficial use or uses of lands or inhabitants within the District.  MPWMD Rule 30 requires the
District to establish a specific Allocation for each Jurisdiction and provides that the District also
may establish Water Entitlements as necessary to manage water supplies throughout the District.

3. On [insert date], the SWRCB issued water right License 13868A to Clint
Eastwood and the Margaret Eastwood Trust. On [insert date], Clint Eastwood and the Margaret
Eastwood Trust assigned this license.and all water rights associated with it to Malpaso Water
LLC (Malpaso): This water right license authorizes Malpaso to divert up to 85.6 acre-feet of
production water per year from the Carmel River system, and to have this water (less production
and conveyance losses) diverted and conveyed by Cal-Am through Cal-Am’s water distribution
system to property owners that have entered into subscription agreements with Malpaso, for
beneficial uses on their properties.

4. Associated with its issuance of water right License 13868A, the SWRCB certified
an Environmental Impact Report (EIR) for the Eastwood/Odello Water Rights Change Petition
Project, in accord with the California Environmental Quality Act (CEQA). This project does not
involve any construction activities. In the SWRCB’s action certifying this EIR, the California
State Water Resources Control Board (“SWRCB”) made specific findings which, by this
reference, are made an integral part of this ordinance, as if set forth in full.

5. In its Order WR 95-10, the SWRCB concluded that California-American Water
Company (Cal-Am) was diverting approximately 10,730 acre-feet per year of water from the
Carmel River system without a valid basis of right. Order WR 95-10 directed Cal-Am to
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diligently implement actions to terminate its unlawful diversions from the Carmel River system.
In its Order WR 2009-0060, the SWRCB prohibited Cal-Am, with limited exceptions, from
diverting water from the Carmel River system for new service connections or for any increased
uses at existing service addresses resulting from changes in zoning or use.

6. In its [insert date] order, the SWRCB determined that: (a) diversions of water
from the Carmel River system under water right License 13868A by Cal-Am for the benefit of
Malpaso subscribers will be accounted for separately from Cal-Am’s other diversions from the
Carmel River system and will not be included in the calculations described in term 3 on pages
57-59 of SWRCB Order WR 2009-0060; and (b) term 2 on page 57 of that order does not apply
to new service connections or increased uses of water by Cal<Am customers that have entered
into agreements with Malpaso Water LLC under which a Water Use Permit allows new service
connections or increased uses of water supplied by water diverted under water right License
13868A.

7. Besides authorizing diversions from the Carmel River system for the benefit of
Malpaso Water LLC Water Use Permit owners, License 13868A also authorizes Cal-Am to
temporarily use portions of License 13868A that are not needed by Malpaso’s subscribers. Cal-
Am may use these portions of License 13868A to assist Cal-Am.in complying with term 2 on
page 40 of SWRCB Order WR 95-10 by diverting water from the Carmel River system under
this license.

8. On [insert date], Malpaso entered into an agreement with Cal-Am under which
Cal-Am may temporarily use the portions of License 13868A that are not needed each year by
Malpaso subscribers, as authorized by License 13868A. In this agreement, Malpaso has
committed to authorize Cal-Am to make these temporary uses after MPWMD adopts this
ordinance and the other necessary regulatory actions occur.

9. This ordinance establishes a Water Entitlement for Malpaso under which Cal-Am
may- divert water from the Carmel River system under License 13868A and convey that water
through Cal-Am’s water distribution system to Malpaso subscribers that obtain a Water Use
Permit. This ordinance also establishes procedures under which Malpaso subscribers may apply
to the District for Water Use Permits receive and use water that is diverted under License
13868A.

10.  This ordinance amends Rules 11 (Definitions), 21 (Applications) and 23.1 (Action
on Application for a Water Use Permit on a Benefited Property) of, and add Rule 23.7 (Permits
for Water from the Malpaso Water LLC Water Right License 13868A) to, the Rules and
Regulations of the Monterey Peninsula Water Management District.
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11.  This ordinance will allow for Non-residential and Residential water uses thereby
contributing to the economy as well as providing new housing opportunities within the District.

12. It is beneficial to the community to allow temporary diversions and use of water
under water right License 13868A by Cal-Am to serve its existing customers and to assist Cal-
Am in its compliance with SWRCB Order WR 95-10.

13. The MPWMD is a responsible agency under CEQA. As.a CEQA responsible
agency, the MPWMD may rely on the SWRCB’s Eastwood/Odello Water Rights Change
Petition EIR for MPWMD’s CEQA compliance for this ordinance. Based on this EIR, the
MPWMD makes the following findings:

[insert MPWMD’s CEQA findings].

NOW THEREFORE, be it ordained as follows:
Section One: Short Title

This ordinance shall be known as the Malpaso Water LLC Water Entitlement Ordinance
of the Monterey Peninsula Water Management District.

Section Two: Purpose

The purpose of this ordinance is-to allow Malpaso Water LLC and the California-
American Water Company to divert and use water from the Carmel River system in the manner
and for the purposes authorized by Water Right License 13868A.

Section Three: Amendment of Rule 11, Definitions

The following definitions in Rule 11 shall be amended as shown in bold italics (bold

italics) and strikeout (strikethrough).

ASSIGNMENT DOCUMENT - “Assignment Document” shall refer to either (1) the
document titled, “An Assignment of a Portion of Monterey Peninsula Water Management
District Ordinance No. 39 Water Entitlement and Water Use Permit” issued and recorded
by the Pebble Beach Company, or (2) to “An Assignment of a Portion of Monterey
Peninsula Water Management District Ordinance No. 132 Water Entitlement and Water
Use Permit” issued and recorded by the City of Sand City, or (3) to “An Assignment of a
Portion of Monterey Peninsula Water Management District Ordinance No. _ Water
Entitlement and Water Use Permit” issued and recorded by Malpaso Water LLC.
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BENEFITED PROPERTY - “Benefited Property” shall mean either (1) those properties
located in the unincorporated portion of the Del Monte Forest described on Exhibit “A”
to Monterey Peninsula Water Management District Ordinance No. 109, or (2) Sand City
Sites located within the jurisdictional limits of the City of Sand City pursuant to
Monterey Peninsula Water Management District Ordinance No. 132, or (3) those
properties that are subject to a subscription agreement with Malpaso for beneficial
water use on that property pursuant to Monterey Peninsula Water Management
District Ordinance No.

WATER USE PERMIT -- ‘Water Use Permit” means a writing from MPWMD which
evidences the dedication of the Water Entitlement as a present vested property right
enuring to the use and benefit of one or more of the Benefited Properties. A Water Use
Permit shall by non-discretionary ministerial action, cause the present Connection to or
modification of the California American Water Distribution System  for Benefited
Properties upon designation of the location of use<and upon payment of applicable
Connection Charges and fees, and issuance of a Water Permit as provided in Rule 23.5,
or23.6 or 23.7.

Section Four: Amendment of Rule 21, Applications

Section E. of MPWMD Rule 21 shall amended as shown in bold italics (bold italics) and
strikeout (strikethrough):

E. APPLICATION FOR WATER USE PERMIT FOR “BENEFITED
PROPERTIES” AS THAT TERM IS DEFINED IN RULE 11, 23.5, ANDB
23.6 AND 23.7

Each application for a Water Use Permit shall follow the process set forth in Rule
23.1. A proper Applicant for a Water Use Permit may be the property owner or
any agent thereof. The application for a Water Use Permit shall be deemed
complete when the Applicant submits all of the following:

1. A completed Water Use Permit application,

2. A copy of the recorded Assignment Document which is either (1) “An
Assignment of a Portion of Monterey Peninsula Water Management
District Ordinance No. 39 Water Entitlement and Water Use Permit,” or
(2) “An Assignment of a Portion of Monterey Peninsula Water
Management District Ordinance No. 132 Water Entitlement and Water
Use Permit” or (3) “An Assignment of a Portion of Monterey Peninsula
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Water Management District Ordinance No. _ Water Entitlement and
Water Use Permit” specific to the application Site.

Processing fees.

Section Five: Amendment of Rule 23.1, Action on Application for a Water Use Permit on a

Benefited Property.

Rule 23.1 shall be revised as shown in bold italics (bold italics) and strikeout (strikethrough)

The Application and Process for Water Use Permits issued after May 24, 2007 shall be
controlled by this Rule in conjunction with either Rule 23.5, e~Rule 23.6 or Rule 23.7.

A

1.

PROCESS

Action on Application for a Water Use Permit

a.

The General Manager shall review the application and determine
whether the Applicant has met the criteria for a Water Use Permit.
If additional information is required to complete the application,
the Applicant shall be notified in writing within thirty (30) days of
the initial application.

The General Manager shall ‘ensure that the Assessor’s Parcel
Number of the Benefited Property shown on the Assignment
Document matches the APN(s) shown on the spreadsheet of water
purchasers provided to the District by either—the Pebble Beach
Company, erthe City of Sand City or Malpaso Water LLC.

(1)  When the APN(s) shown on the Assignment Document
does not match the spreadsheet of water purchasers, the
General Manager shall contact the appropriate Water
Entitlement holder to verify the validity of the Assignment
Document.

(2) When the APN shown on the Assignment Document is
found to be incorrect, the Applicant shall submit a
corrected and recorded Assignment Document from the
Water Entitlement holder prior to issuance of a Water Use
Permit. The Water Entitlement holder shall notify the
District in writing of any correction.
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C. The General Manager shall prepare and execute a Water Use
Permit for the APN(s) shown on the Assignment Document.

d. The original Water Use Permit shall be mailed to the Applicant.

e. The District shall retain one copy of the Water Use Permit and the
copy of the Assignment Document.

B. AMENDMENT OF WATER USE PERMIT

1. A Water Use Permit may be amended toreflect a Change of Ownership of
a Parcel.
2. A Water Use Permit may be amended to reflect assignment of water

previously held collectively by two or more Parcels under a'Water Use
Permit. A written request for assignment 'shall be submitted to the District,
along with processing fees and ownership information sufficient to
prepare a new Water Use Permit.

3. A Water Use Permit may be amended to reflect newly-assigned Assessor’s
Parcel Numbers when a Benefited Property is subdivided into two or more
Parcels. »Water Use Permits for a Malpaso Water LLC shall not be
amended to support subdivision of any Benefitted Property, but may be
amended to reflect current Assessor’s Parcel Numbers. A written
request. for’amendment shall be submitted to the District, along with
processing fees, evidence of the subdivision approval by the land use
Jurisdiction and ownership information sufficient to prepare a new Water
Use Permit.

Section Six: Addition of Rule 23.7, Permits for Water from Cal-Am Water Distribution
System Dedicated for Use in Connection With Malpaso Water LLC Water Right License
13868A

The following text shall be added as Rule 23.7 — Permits for Water from the Malpaso
Water LLC Water Right License 13868A.:

RULE 23.7— PERMITS FOR WATER FROM THE MALPASO WATER LLC WATER
RIGHT LICENSE 13868A

A. MALPASO WATER LLC WATER ENTITLEMENT
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There is hereby established the Malpaso Water LLC Water Entitlement
which confers on Malpaso Water LLC a vested property right to take up to
85.6 Acre-feet of production water per Water Year from the California
American Water Distribution System (CAW System). For so long as the
Malpaso Water LLC Water Entitlement continues: (a) Malpaso Water
LLC shall hold Water Right License 13868A (issued by the California
State Water Resources Control Board); (b) Malpaso Water LLC shall
exercise Water Right License 13868A in a manner that will allow the
diversion of up to 85.6 Acre-Feet of production water per Water Year by
California American Water from the Carmel River system for conveyance
(less production and conveyance losses) through the CAW System to, and
for use by, Malpaso Water LLC. subscribers, or for interim use by
California American Water; and (c) California American Water shall
divert up to 85.6 Acre-Feet of production water per Water Year into the
CAW System and deliver this amount of water (less production and
conveyance losses) to Malpaso Water LLC subscribers or California
American Water customers.. The amount of the Malpaso Water LLC
Water Entitlement during each Water Year shall equal the amount of
water diverted by California American Water, less production and
conveyance losses, conveyed through the CAW System to Malpaso Water
LLC subscribers or California American Water customers and used by
them under Water Right License 13868A during that Water Year. The
Malpaso Water LLC Water Entitlement shall continue for so long as
Malpaso Water LLC and California American Water comply with the
preceding conditions (a), (b).and (c).

Malpaso Water LLC is authorized to separately sell, transfer and convey
to owners of Benefited Properties that are existing lots of record, for such
consideration and upon such terms and conditions as Malpaso Water LLC
in its discretion may determine, such portions of the Malpaso Water LLC
Water Entitlement as it may choose. Any portion of the Malpaso LLC
Water Entitlement conveyed to the owner of a Benefited Property shall
vest in the owner of the Benefited Property, and appurtenant to title to the
particular Benefited Property, at the time the Water Use Permit is issued
as evidence of such conveyance.

The Malpaso Water LLC Water Entitlement shall be separate and distinct
from any other Allocations provided in Rule 30. The existence of the
Malpaso Water LLC Water Entitlement shall not affect any existing use of
water in the County of Monterey or any City , or any existing or future
Allocation to the County of Monterey or any City .
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B. APPLICATIONS FOR AND ISSUANCE OF WATER USE PERMITS

1.

Any person that has an Assignment Document for a portion of the
Malpaso Water LLC Water Entitlement may file an Application for Water
Use Permit pursuant to Rule 21, Section E, and Rule 23.1.

Upon compliance with Rule 21, Section E, and Rule 23.1, including
payment of all applicable fees, each holder of-an Assignment Document
for a portion of the Malpaso Water LLC Water Entitlement shall be
entitled to issuance of a Water Use Permit by the General Manager. The
Water Use Permit shall authorize use only through a Residential or a Non-
Residential connection, only on the Benefited Property described in the
Water Use Permit, and only for up to the amount of the Malpaso Water
LLC Water Entitlement that is described in the Assignment-Document.
Lots of Record created after the Effective Date of the ordinance creating
this Rule shall not be eligible to receive water from this Entitlement.

Each Water Use Permit issued pursuant to this Rule 23.7 shall be
appurtenant to the title of the Benefited Property listed in the Water Use
Permit and shall vest in the owner of the Benefited Property a property
interest-for the use and benefit of the quantity of Potable water (in Acre-
Feet) per year specified in the Water Use Permit, produced by the CAW
System and diverted under Water Right License 13868A.

Upon issuance of a Water Use Permit to the owner of a Benefitted
Property, the General Manager shall simultaneously make a record of the
quantity of the Malpaso Water LLC Water Entitlement that was conveyed
to the owner of the Benefited Property and a commensurate reduction in
the remaining amount of the Malpaso Water LLC Water Entitlement, if
any, that thereafter still is held by Malpaso Water LLC.

C. WATER USE PERMIT LIMITATIONS

Water Use Permits issued under this Rule 23.7 shall be subject to the following

limitations:

The Water Use Permit and subsequent Water Permit shall not limit the
power of the District to curtail water use in the event of any emergency
caused by drought, or other threatened or existing water shortage, as
defined in Section 332 of the Monterey Peninsula Water Management Act
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or_other provision of law, including without limitation the power of the
District to terminate water service as a consequence of a violation of water
use restrictions. However, because the Malpaso Water LLC Water
Entitlement is based on Water Right License 13868A, the District shall not
curtail use under the Permit for any reason that is based solely on
insufficiencies of, or limitations in, California American Water’s water
rights.

The Water Use Permit and subsequent Water Permit shall not relieve or
reduce any obligation of the holder of the Permit to pay customary fees,
Connection Charges, User fees, surcharges, taxes, utility taxes and/or
other customary monetary obligation which may be imposed by the
California Public Utilities Commission, Cal-Am, or the District upon
Water Users of the same class within the Cal-Am service area, including
but not limited to fees and charges due and payable to the District by
reason of Rule 24 nor shall such Permit limit the authority of Cal-Am or
the District to terminate water use for non-payment of such fees and
changes.

Notwithstanding any other provision of this Rule:

a. The Malpaso Water LLC Water Entitlement allocated to the
Benefited Properties as a whole shall not exceed 85.6 Acre-Feet of
production water per Water Year. Actual water deliveries shall be
reduced by standard production and conveyance loss factors.

b. The water usage under the Malpaso Water LLC Water Entitlement
on any Benefited Property shall not exceed the amount of the
Water Entitlement allocated to such Benefited Property, measured
in accordance with the Water Use Factors specified at the time of
connection in the MPWMD Rules, as amended from time to time;
and

C. For purposes of collecting Connection Charges and fees, the
projected water usage of the Benefited Properties shall be
calculated in the manner set forth in Rule 24, as it may be
amended from time to time.

Further, notwithstanding any other provision of this Rule, once a new
water Connection or Intensified Water Use is established pursuant to a
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Water Use Permit for use of all or a portion of a Malpaso Water LLC
Water Entitlement:

a. Use of water through such Connection shall not be entitled to
preferential access to water over any other Water User of the Cal-
Am Water Distribution System; and

b. The fixtures on the Benefited Property served by that Connection
shall be subject to verification of Water. Use Capacity in the
manner specified in the MPWMD Rules, as amended from time to
time; and

C. The use of water on the Benefited Property served by that
Connection shall be accounted for by MPWMD. in the manner
specified at the time of Connection in the MPWMD' Rules, as
amended from time to time; and

d. The restrictions of use set forth above shall be enforced as
determined by MPWMD to be necessary.

The suspension of any Water -Use Permit shall not diminish or otherwise
adversely affect present actual use of water by reason of prior Expansion
or Extension of the Cal-Am Water Distribution System through any
Connection previously made pursuant to such Water Use Permit, except
that actual use of water may be reduced pursuant to the provisions of
subparagraphs C-1 through C-4.

Water Use Permits issued pursuant to this Rule shall represent a vested
property interest upon issuance and shall not be subject to Revocation or
cancellation except as expressly set forth in subparagraph D below.

The portion of the Malpaso Water LLC Water Entitlement granted by each
Water Use Permit shall not be subject to reallocation pursuant to
MPWMD Rule 30, nor shall it be terminated or diminished by reason of
any water emergency, water moratorium or other curtailment on the
setting of meters for the Cal-Am Water Distribution System, nor shall it
otherwise be subject to diminishment or Revocation.

D. WATER USE PERMIT PROVISIONS

1.

Each Water Use Permit issued by the General Manager shall identify with
respect to each Benefited Property:

10
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a. the nature (Non-Residential/Residential) of the water use to be
applied to each Benefited Property;

b. the number and nature of Connections projected for each Benefited
Property; and

C. the amount of the Water Entitlement dedicated to, conveyed with,
or separately conveyed to, the Benefited Property.

Each Water Use Permit issued by the General Manager shall contain a
term providing that the Water Use Permit may be used only on the
Benefited Property specified in.the Water Use Permit.. The Water Use
Permit shall also contain a condition specifying that the Water Use Permit
shall be conveyed and assigned to successors-in-interest to the Benefited
Property upon conveyance of the Benefited Property and may not be
conveyed or assigned to any other Person.

E. REVOCATION, TERMINATION, OR MODIFICATION OF WATER USE
PERMITS

1.

Each Water Use Permit which on or after January 1, 2075, embodies an
annual Water Entitlement in excess of requirements for planned land uses
on a Benefited Property or which purports to authorize usage in excess of
the constitutional limitation to” reasonable and beneficial use shall be
subject to _modification, Revocation, or termination in the sole discretion
of MPWMD, such that the water usage authorized thereby shall not
exceed such requirements and limitations.

Prior to any modification, termination or Revocation pursuant to this
subparagraph E, the holder of the Water Use Permit shall be entitled to
notice and a hearing, and any termination, Revocation, or modification
shall be subject to appeal to the Board pursuant to Rule 70 of the
MPWMD Rules and Regulations.

F. CAL-AM SYSTEM EXPANSION/EXTENSION PURSUANT TO WATER

USE PERMITS

1.

Each Water Use Permit shall entitle the Owner of the Benefited Property
to Potable water service to be provided by the Cal-Am Water Distribution
System for such Benefited Property

Upon the filing of the information and payment of the fees required
pursuant to Rule 23, the General Manager shall issue a Water Permit

11
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authorizing the Expansion/Extension of the Cal-Am Water Distribution
System consistent with this Rule 23.7. Customary fees and Connection
Charges shall be calculated based upon the Water Use Capacity for
proposed or planned development upon Benefited Properties and
calculated in the manner described in Rule 24. The water use represented
by such Expansion/Extensions of the Cal-Am Water Distribution System
shall not exceed the Water Entitlement evidenced by such Water Use
Permit. In the event that an Owner of any Benefited Property requests an
Expansion/Extension of the Cal-Am Water Distribution System with
respect to less than all of the Water Entitlement evidenced by such Water
Use Permit, the General Manager shall make a record of the respective
amounts deducted from and remaining under the pertinent Water
Entitlement (as evidenced in the Water Use Permit).

The Owner of any Benefited Property to which the Owner has previously
applied a portion of a Water Entitlement through prior
Expansions/Extensions of the Cal-Am Water Distribution System shall be
entitled to increase the annual water use on such Benefited Property upon
presentation of the information and payment of .the fees set forth in this
subsection E, provided that such.increase does not cause the water use on
the Benefited Property to exceed the Water Entitlement owned by such
Owner.

The actions required to be taken by the General Manager pursuant to the
foregoing provisions of this ‘subsection E shall be ministerial, non-
discretionary acts which_shall not be affected by any water moratorium,
water emergency, Allocation decision or other curtailment on the setting
of new water meters for the Cal-Am Water Distribution System and shall
be enforceable by court order.

Nothing in the foregoing is intended to or shall affect the ability of
MPWMD to curtail or eliminate the actual use of water through any
Connection previously made pursuant to a Water Use Permit to the extent
that such curtailment or elimination is authorized by other laws,
ordinances, or regulations as are generally applicable to all similarly
situated users (Residential or Non-Residential Users within the Cal-Am
Water Distribution System with lots classified by MPWMD as the same
size) actually using water from the Cal-Am Water Distribution System,
nor is it intended to provide or imply that any Water Use Permit holder
shall not be subject to such generally applicable laws, ordinances, and
regulations. For example, Persons using water from the Cal-Am Water
Distribution System are required to reduce their water usage in the various

12
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stages in MPWMD’s Expanded Water Conservation and Standby
Rationing Plan, and may be penalized or their water service may be
terminated for failing to reduce water usage as required. Similarly, such
Persons must pay the rates and charges imposed for such water service, or
their water service may be terminated. However, except as may be
occasioned by a physical shortagle of water, because the Malpaso Water
LLC Water Entitlement is based on Water Right License 13868A,
MPWMD shall not make such curtailment or elimination of any actual use
of water through any Connection made under a Water Use Permit issued
pursuant to this Rule 23.7 for any reason that is based solely on
insufficiencies of, or limitations in, California American Water’s water
rights.

Section 7: Publication and Application®

The provisions of this ordinance shall cause the republication and amendment of the
permanent Rules and Regulations of the Monterey Peninsula Water Management District.

Section Eight: Effect Date and Sunset

This ordinance shall take effect at 12:01 a.m. on the 30" day following adoption. This
ordinance shall not have a sunset date.

On motion of Director and second by Director , the foregoing ordinance is

adopted upon this __~

AYES:
NAYS:
ABSENT:

day of , 2015, by the following vote:

, Secretary to the Board of Directors of the Monterey Peninsula

Water Management District, hereby certify the foregoing ordinance was duly adopted on the

day of :

Witness my hand and seal of the Board of Directors this day of :

, Secretary to the Board
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