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From: Thomas Christensen

To: KevinKnapp54@gmail.com

Cc: Sara Reyes

Subject: Carmel River is Navigable

Date: Monday, January 22, 2024 11:52:41 AM
Attachments: CarmelRiver Navigable.pdf

Hi Kevin,

Thank you for your letter. The Carmel River is navigable. For more information see attached Public
Use Memo from De Lay and Laredo (1992).

In general, this means that once people are in the river they can walk upstream and downstream
and sit low next to the river (under ordinary high water). People must get into the river from a
public-right-away like a bridge, park or through their own property. A person can’t park in front of
someone’s house and walk through the side gate and through the backyard to get to the river
(above ordinary high water) without permission. Ordinary high water is a little hard to define, but it’s
about 5 to 8 feet higher than the low flow summer water surface.

If someone got to the river legally and sat on the sand next to the river on Robles Del Rio property,
they have a right to be there, but if they walked through the gate without permission (high above
the river) then technically they need to get permission or access the river somewhere else.

| hope this helps.
Thomas

Thomas Christensen, P.G.

MPWMD Environmental Resources Division Manager
P.O. Box 85, Monterey, Ca 93942-0085
831-238-2547 (cell)
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De LAY & LAREDO
Attorneys at Law
606 Forest Avenue

Paul R. De Lay Pacific Grove, California 93950 (408) 646-1502
David C. Laredo FAX (408) 646-0377
Carmela M. Bowns

Lozano Smith
Smith Woliver & Behrens

Of Counsel April 16, 1992
.BEOEX\TE’D
TO: Larry Hampton APR 9,0 e92

Associate Hydrologist _ ﬂQEﬁJ)
FROM: Carmela M. Bowns W MP-

RE: Public Use of the Carmel River

As part of your work on the Riparian Corridor Management Plan, you
have asked several questions about public use of and access to the
carmel River. Each question and response is set forth separately
below. This memorandum treats the Carmel River as "navigable" but
does not present a legal analysis of navigability. Further,
general legal principles are discussed; facts or circumstances
specific to an individual situation may change the result.

1. General Rights of the Public:
What are the recreation rights of the general public for

activities such as boating, fishing, hiking, horseback riding,
swimming, or partving?

The public has a right of navigation in all navigable water in
California, including the Carmel River. Civil Code section 3479.
The "right of navigation" means that the public may use the Carmel
River for boating, swimming, fishing, hunting and other
recreational purposes. People v. Mack (1971) 19 Cal.App.3d 1040,
1045, 97 cCal.Rptr. 448, 451. The right of navigation is an
easement for the benefit of the public and exists whether the
underlying river bed is publicly or privately owned. 55 OAG 293,
294 (1972).

The right of navigation also includes incidental use of the bottom
of the river.

This is true where the use of the bottom is connected
with navigation, such as walking as a trout fisherman
does in a navigable stream, boating, standing on the
bottom while bathing, casting an anchor from a boat in
fishing, propelling a duck boat by poling against the
bottom, walking on the ice if the river is frozen, etc.
[Citations omitted.] Bohn v. Albertson (1952) 107
Ccal.App.2d 738, ___, 239 P.2d 128, 136.

However, the right to fish, hunt or otherwise exercise navigable

1





rights does not carry with it the right to cross or trespass upon
privately owned land to reach the river. Bolsa Land Co. V. Burdick
(1907) ___ cal. ___, 90 Pac. 532, 534; Bohn v. Albertson (1952) 107
Ca.App.2d 738, ___ , 239 P.2d 128, 137. This means that access to
the river must be lawful, that is, over public property or with
permission of the private property owner.

If the only access to the river is over private lands, and the
public wants access, the public must condemn and pay for a right of
way, just as it would acquire any other public right of way.
Bolsa Land Co. v. Burdick (1907) __ Cal. ___, 90 Pac. 532, 534-
535.

If access to the river is lawfully obtained, a riparian owner may
not obstruct use of the river. Obstructing a navigable river is a
public nuisance which may be enjoined or abated. Hitchings v. Del
Rio Woods Recreation and Park District (1976) 55 Cal.App.3d 560,
568, 127 Cal.Rptr. 830, 835; People v. Mack (1971) 19 Cal.App.3d
1040, 1051, 97 cal.Rptr. 448, 454. Both the California Penal and
Civil codes prohibit obstructing navigable waters. Penal Code
section 370; Civil Code section 3479.

california courts have tended to take a broad and liberal approach
to finding that waterways are available for navigation, and thus
for public recreational purposes. People v. Mack, 19 Cal.App.3d at
1045-1046, 97 Cal.Rptr. at 451; Hitchings v. Del Rio Woods
Recreation and Park District, 55 Cal.App.3d at 568, 127 Cal.Rptr at
835. It is likely that a court would follow this tendency if asked
to expand on the traditional categories of recreational use for
navigable water. For instance, although case law does not mention
horseback riding or partying, these recreational wuses would
probably be approved. In Marks v. Whitney (1971) 6 Cal.3d 251,
259-290, 98 Cal.Rptr. 790, 796, 491 P.2d 374, the state Supreme
Court said:

The public uses to which tidelands are subject are
sufficiently flexible to encompass changing public needs.
. . . There is a growing public recognition that one
of the most important public uses of the tidelands - a
use encompassed within the tidelands trust - is the
preservation of those lands in their natural state, so
that they may serve as ecological units for scientific
study, as open space, and as environments which provide
food and habitat for birds' and marine life, and which
favorable affect the scenery and climate of the area. It
is not necessary to here define precisely all the public
uses which encumber tidelands. (Emphasis added.)

2. What are the property rights of the title holder? Can access
through the river be restricted? Can certain activities be

restricted? Who restricts the activities: owners or public
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entities?

Under the public trust doctrine, title to lands under navigable
waters are held in trust by the state of California for the benefit

of the public. Even when land under navigable water is conveyed
into private ownership, the general rule is that the owner holds
title subject to public trust restraints. San Diego County

Archaeological Society v. Compadres (1978) 81 Cal.App.3d 923, 925,
146 Cal.Rptr. 786, 787-788. Thus, whether title to the 1land
beneath navigable water is held privately or by a public entity
does not affect public navigation rights. Navigation rights exist
- independently of land ownership.

A riparian owner, by virtue of the water frontage belonging to his
land, has the right of access to the river. This right enables him
to get to the river to exercise the navigation rights he holds in
common with other members of the public. Marks v. Whitney (1971)
6 Cal.3d 251, 262, 98 Cal.Rptr. 790,798, 491 P.2d 374. Aside from
access, riparian ownership, in this context, provides no greater
rights than any other member of the public has. 63 Cal.Jur.3d,
Water, section 804.

As stated above, a riparian owner, even if he happens to hold title
to the river bed, may not obstruct navigable water nor prohibit the
public from making proper use of the river. Neither access through
the river nor the type of use made of the river may be controlled
by a riparian owner. However, a riparian owner has no obligation
to provide public access to the river and may prohibit the public
from using his property to gain access to the river.

A public entity that owns a public access to the river may
reasonably regulate the time, place and manner of public use of the
property. Hitchings v. Del Rio Woods Recreation and Park District
(1976) 55 cal.App.3d 560, 572, 127 Cal.Rptr. 830, 838.

3. What is considered "public access" to the river? Are public
bridges an access point? Is commercial land such as

Crossroads Shopping Center an access point?

"Public access" to the river means some method of reaching the
river without trespassing over private land. The "access" could
take the form of public ownership of riparian property, such as at
Garland Park, or could be public ownership of a right of way for a
bridge or an easement over private land, such as a dedicated trail.
In the case of the Carmel River, public access could also be via
the mouth of the Carmel River, at the ocean.

Public ownership of land allowing access to the river is not
necessarily equivalent to free and unrestricted access. The public
entity may reasonably regqulate the time, place, and manner of
public use of its property. Hitchings v. Del Rio Woods Recreation
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and Park District (1976) 55 Cal.App.3d 560, 572, 127 cCal.Rptr.
830,838.

Commercial 1land, 1like the Crossroads Shopping Center, is not
"public" land even though the shopping center is generally open to
the public. As a condition of development, Crossroads Center did
dedicate a trail easement to Monterey County that parallels the
Ccarmel River. The trail easement does not, so far as I have been
able to determine, provide direct access to the river though.

Public access may also be via an "implied at law dedication" of
access. If the public has used land for more than five years with
full knowledge of the owner, without asking or receiving permission
to do so and without objection being made by anyone, the access may
be found to have been dedicated to the public. However, because of
statutory changes, this has to have occurred prior to 1971. After
1971, legislative changes provide that an implied dedication does
not arise simply because of permissive use. Bess v. County of
Humboldt (1992) __ Cal.App.4th ’ ) Cal.Rptr.2d '

(92 Daily Journal D.A.R. 2775, 2776; 2778,n.3, March 3, 199 ).

4, Where does this apply? Between the river banks? Under the
mean annual high water? Only where there is water?

The state of California has fee title to the land under all

navigable rivers beneath the low-water mark. Wright V. Seymour
(1886) 69 cal. 122, , Pac. 323,326; Bess v. County of
Humboldt (1992) Cal.App.4th ’ ’ Cal.Rptr.2d v

(92 Daily Journal D.A.R. 2775, 2776). A grant to a landowner,
absent an indication otherwise, passes title to the low water mark
of a navigable, nontidal stream or lake. Civil Code section 830.
Thus, a riparian landowner owns the land between the high and low
water marks. However, since the public navigation right extends to
the high water mark, the riparian ownership is subject to a public
trust for navigational purposes. Bess v. County of Humboldt,
supra, 92 Daily Journal D.A.R. at 2776; People v. Mack (1971) 19
Cal.App.3d 1040,1050, 97 Cal.Rptr. 448, 454.

If the river suddenly changes course, the riparian owner does not
lose title to the land now under water, provided the former
boundary can be determined and the land reclaimed within a
reasonable time. Bohn v. Albertson (1952) 107 Cal.App.2d4 738,__ ,
238 P.2d 128, 136. In such a case, the public’s navigation rights
stay with the new river course. The landowner may not obstruct or
prevent public use of the river, even though he maintains title to
the river bottonm.

[T]he involuntary flooding of plaintiffs’ land made a
change in the river to the extent of spreading its waters
over plaintiffs’ land. That fact, as long as the waters
remain navigable and are reached by the public without
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trespassing on plaintiffs’ land, does not affect the
public nature of the waters. Id., 238 P.2d at 137.

- - . -

The title to the lands underlying the waters is not lost,
and the owners have the right to reclaim. Id., 238 P.2d
at 141. :

Note that temporary flooding above the normal high water mark over
public or private lands outside the established bank of a navigable
river does not create navigable waters. Harbors & Navigation Code
section 100.

I did not find any cases discussing exeércise of public navigational
rights when the river is dry. That a river is dry part of each
year does not destroy its navigability. Economy Light Co. wv.
United States (1921) 256 U.S. 113, 122; Hitchings v. Del Rio Woods
Recreation and Park District (1976) 55 Cal.App.3d 560, 570, 127
Cal.Rptr.830,836. Once a river has been declared navigable,
incidental navigational rights should still be permitted even when
the river is dry. Absence of water in the river, whether caused
by drought or a seasonal lack of flow, does not deprive the state
of its underlying title to the river bed (43 OAG 291, 296), nor
should it deprive the public of its exercise of public trust
navigational rights. See, Marks v. Whitney (1971) 6 Cal.3d 251,
259-260, 98 cCal.Rptr. 790,796, 491 P.2d 374. '

I have attached copies of three cases for your additional
information. Please let me know if you have further questions on
this subject.

cc: James R. Cofer, w/o attachments
David C. Laredo, w/o attachments

f:\wp\general\cmb\wtrmemo\access





128 Cal.

{1,2] Whether the parties intended the
conversations to constitute an agreement or
whether they intended that no agreement
should exist until their oral conversations

were reduced to writing, and whether a con- *

tract was entered into, were questions: of
fact. Wherg, as here, there was a conflict
in the eviderice, the trial court’s finding is
binding upon\us and the judgment cannot
be disturbed.

The trial couyt further found that the de-
fendant, believing the statements of Mr.
McCormick and| believing that said tenancy
would probably|be renewed upon the ter-
mination of the lease then in effect upon
some terms and conditions not then fully
discussed or understood, in the months of
November 'and December, 1947, and Jan-
uary, 1948, had the premises repainted, re-
papered, a new chrpet laid, new fixtures in-
stalled and had a}balcony constructed; that
the cost of said imjprovements, additions and
renovations was $1,129.37, all of which was
paid by defendan}; that the plaintiff had
no knowledge of said. repairs and improve-
ments being made tintil after they had been
completed; that the said repairs were badly
needed and necessaly to keep the premises
in good condition anjd repair and were, for
the most part, necessary in order that the
defendant could use| the premises during
the balance of the tezm of the lease.

[3] Defendant cojtends that these find-
ings establish an equitable estoppel defense
to plaintiff’s action in unlawful detainer and
require a reversal of the judgment. The
existence of an estoppel is a question of
fact. Parke v. Francilscus, 194 Cal. 284,
297, 228 P. 435. ;

[4-6] In the instant| case a reasonable
inference to be drawn ffrom the evidence
was that plaintiff's agent, Mr. McCormick,
did not intend that his tonduct should be
acted upon. The trial court expressly found
that plaintiff had no knojyvledge of the re-
pairs and improvements being made until
after they were completed. The evidence
supports the inference that defendant had
no right under the circumsthnces to believe
that McCormick intended hig statements to
be acted upon by defendant.i As was said
in Krobitzsch v. Middleton, 72 Cal.App.2d
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804, 815, 165 P.2d 729, 735: * ‘Unless by,
one inference can bc“ drawn from the cvi.
dence, waiver and estoppel are questions
for the jufy or the trial court.”

The defdndant herein failed to prove the
elements essential to the application of the
equitable defense of estoppel. Bank
America v.|Pacific Ready-Cut Homes, 122
Cal.App. 554, 561, 10 P.2d 478.

Judgment!affirmed.

BARNARD, P. ], and GRIFFIN, j
concur. i

107 Cal.App.2d 728
BOHN et al. v. ALBERTSON et al.
Civ. 14722,

District Court of Appeal, First District,
Division 1, California,
Nov. 30, 1951.
Rehearing Denied Dec. 29, 1951.
Hearing Denied Jan. 28, 1952

Action by John A, Bohn and Willard F.
Bohn, copartners, doing business under the
firm name and style of Frank's Tract Devel:
opment Co., a copartnership, against Rolert
Albertson, and others to enjoin defendants
permanently from entering or fishing on
tract of 1and of which plaintiffs were the les-
sees. Defendants cross-complained against
plaintiffs and certain other ¢ross-defendants
to restrain all cross-defendants from inter-
fering with right of cross-complainants of
using waters for navigation and fishing and
for damages for such interference. The
Superior Court, County of Contra Costa,
Homer W. Patterson, J., entered a juds:
ment granting plaintiffs a permanent injun®
tion and defendants appealed. The District
Court of Appeal, Bray, J., held that the
waters which covered plaintiffs' land \T‘C“‘
navigable, that the title was subject to right
in publie of navigation and fishing, but that
title to land underlying the waters was not
lost and the owners had right to reclaim and
that plaintiffs, until land was reclaimed, had
no right to prevent publie from fishing on.
or navigating those waters, provided public






BOHN v. ALBERTSON

Cal 120

Clte as 238 P.2d 128

could do so without trespassing on plaintiffs’
Jand.
Judgment reversed.

{. Public Lands &61(8)

Where swamp and overflowed lands
were conveyed by State to predecessors of
plaintiffs’ lessors, right of navigation and
fishing thereon was reserved if there were
navigable waters on land, although not ex-
pressed in Constitution or in conveyance.
St.1867-1868, p. 511; 43 U.S.C.A. §§ 981
to 986.

2. Navigahle Waters &=I(1)
Rule that navigability is to be deter-
mined by condition of waters at date of ad-

mission of California to Union is limited’

to title to lands under water and riparian
rights,. and navigability for purpose of
commerce may arise later.

3. Navigable Waters ¢=36(2)

An owner does not lose title to his
land where there is a sudden covering of
the same with navigable waters.

4. Navigable Waters €¢=1(7)

In action by lessees of tract of over-
flowed land to enjoin defendants from
cntering or fishing on premises, evidence
that, while not available for heavy com-
mercial traffic, waters were being used by
innumerable pleasure and fishing boats
and for transportation of peat established
that water in its natural and ordinary
condition afforded channel for useful com-
merce and that waters were navigable.

5. Fish ¢=3
Navigahle Waters €=16

Where waters on plaintiff lessees’
overflowed lands were navigable, although
title to lands remained in owners and
they had right to reclaim, public, until
land was reclaimed, had right of naviga-
tion and fishery.

6. Navigahle Waters ¢&=36(2)

If a portion of the land of riparian
owner is suddenly engulfed, and former
boundary can be determined or land re-
claimed within a reasonable time, he does
not lose his title to it

238 P.2d—9
Cal.Rep. 237-238 P.2d—33

7. Fish &=3

A right to fish in a stream is in the
people even though the stream be non-
navigable.

8. FIsh €=3
Navigable Waters €=16, 38

Where plaintiff lessees’ lands were
suddenly flooded by river, title was subject
to right in public of navigation and fishing
because rights of public in river were trans-
ferred to waters of tract but title underly-
ing waters was not lost and owners had
right to reclaim but plaintiff lessees, until
land was reclaimed, had no right to pre-
vent public from fishing on, or navigating
the waters, provided public could do so
without trespassing on plaintiffs’ land.

—_—

Robert L. Mann, Morris M. Grupp, San
Francisco, Joseph A. Brown, San Francis-
co, of counsel, for appellants.

Carlson, Collins, Gordon & Bold, Rich-
mond, Cal.,, for respondents.

BRAY, Justice.
From a judgment granting plaintiffs a
permanent injunction, defendants appeal.

Facts

Plaintiffs are the lessees of the owners
of most of the Frank’s Tract in Contra
Costa County. These owners are the suc-
cessors in interests of the original patentees
of swamp and overflowed land. In Febru-
ary, 1938, the San Joaquin River broke
the levee and flooded the entire tract, in-
cluding lands leased by defendants. It
has remained flooded ever since. From
1938 until the making of the lease in 1947
the defendants and the general public in
large numbers have gone on the tract in
rowboats, skiffs and pleasure boats and
have fished there. Subsequent to the mak-
ing of the lease, plaintiffs have attempted to
bar the public therefrom, charging a fee or
license for the privilege of fishing on the
tract. Plaintiffs brought this action to
quiet their title to the land and the waters
thereon. Defendants answered, claiming
for themselves and the general public the
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right of navigation and fishing on and in
said waters.

_ sloughs.

Questions Presented

1. In California does a landowner lose
title to his land by avulsion?

2. Where, by avulsion, waters inun-
date land and remain navigable, has the
public the right of navigation and fishing
in those waters?

3. What are navigable waters?

4, Did the court make a finding on
navigability as a fact, and if so, does the
evidence support it?

Record and Findings

Plaintiffs filed a complaint seeking an
injunction to enjoin defendants perma-
nently from entering or fishing upon the
premises therein described, referred to
generally as “Frank's Tract.” Defendants
answered severally and each cross-com-
plained against plaintiffs and certain other
cross-defendants for an injunction restrain-
ing all cross-defendants from interfering
with the right of cross-complainant, his
agents, employees and customers to use the
waters of Frank’s Tract for navigation and
fishing and for damages for such inter-
ference. Certain of the court’s findings
pertinent here follow. (More detailed find-
ings appear later.) ‘The tract constituted
swamp and overflowed land granted to the
State of California by the United States
government pursuant to the Arkansas Act,
passed by Congress September 28, 1850, U.
S.Revised Stats. 2479 to 2484, 43 U.S.C.A.
8§ 981 to 986; United States patents were
issued to the State for said land on Sep-
tember 13, 1870 and February 8, 1873;
said land was granted by the State by valid
California patents issued pursuant to an
Act of March 28, 1868, entitled “An Act to
Provide for the Management and Sale of
Lands Belonging to the State”, St.1867-
1868, p. 511; the cross-defendants, other
than plaintiffs, derived title to said land by
mesne conveyances from the original pat-
entees of the State and are the owners of
said land; the land is situated in Contra

238 PACIFIC REPORTER, 2d SERIES

Costa County, within the Delta Region,
near the San Joaquin River and adjacent
About the time the Californiy
patents were issued it had been fu]]y'rc-
claimed by the construction of levees and
surface drainage. From that time unti]
February, 1938, the land was developed
for agricultural purposes; homes and
buildings were constructed thereon; the
Jand was not upland, frontage or tide land.
(The findings concerning the flooding of
the land and its effect will be discussed
later.) Plaintiffs, in 1947, entered into a
lease of said land with the other cross-
defendants for 25 years for the purpose of
developing it for recreational uses such
as boating, hunting, fishing, bathing and
other aquatic sports, and have been in
possession ever since, attempting to assert
their right to its exclusive possession by
excluding defendants and the general pub-
lic therefrom, and licensing users of said
land for recreational purposes. Prior to
the date of the lease, thé owners have per-
mitted defendants and others to use said
land and water for recreational purposes
and to gain access thereto through breaks
in the levees, which use was not under a
claim of right, color of title, or adversely
to the rights of cross-defendant owners.
Defendants have no right to the use of
said land and water. The premises have
not been reclaimed or used for agricultural
purposes since the 1938 break in the levec.
Neither the owners nor plaintiffs are vio-
lating any obligation or public trust in
connection with further rights to reclaim
said lands, and their use thereof is not
contrary to the public policy of the State.
As conclusions of law the court found that
plaintiffs are entitled to exclusive use of
the land and waters thereon and that nei-
ther defendants nor the general public have
any right or interest therein. The judg-
ment followed the findings and conclusions
and in addition ordered that defendants
take nothing by their cross-complaint. Ap-
parently no appeal is taken from the denial
of the prayer of the cross-complaint, so the
cross-defendants (other than plaintiffs) do
not appear on this appeal, and no further
consideration will be given to such denial.
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Cite ns 238 P.2d 128

Original Title

[1] There can be no question but that
the basic character of the land was deter-
mined to be swamp and overflowed lands
by the “Arkansas Swamp Land Act” of
1850, and the official surveys, People ex rel.
Pierce v. Morrill, 26 Cal. 336; Edwards v.
Rolley, 96 Cal. 408, 31 P. 267; Newcomb v.
City of Newport Beach, 7 Cal.2d 393, 60 P.
2d 825; Foss v. Johnstone, 158 Cal. 119, 110
P. 294, and that when the State con-
veyed the land to the predecessors in in-
terest of the present owners such convey-
ances were without express limitation and
without express reservation to the State or
its inhabitants of the rights of navigation
and fishery. Plaintiffs assume that because
there was no express right of navigation
and fishing in the patents of their lessors’
predecessors, such right was not reserved
to the State. Such assumption, however,
is erroneous if there were navigable waters
on the land at the time of the patents. That
such right was reserved, although not ex-
pressed in the Constitution or in convey-
ances of swamp and overflowed lands, has
been definitely decided in this State. See
Forestier v. Johnson, 164 Cal. 24, 127 P.
156; People v. California Fish Co., 166 Cal.
576, 138 P. 79; People ex rel. Robarts v.
Russ, 132 Cal. 102, 64 P. 111.

Thus, had there been navigable waters
on the lands of Frank’s Tract at the time of
the patents, the landowners’ rights therein
would have been subject to the navigation
and fishing rights of the public. Appar-
ently there were no navigable waters there-
on at that time. But if there are now (as-
suming that because there were no navig-
able waters originally plaintiffs’ lessors’
title was free from restrictions), in deter-
" mining plaintiffs’ rights in those waters, the
character of the deposit of the waters
thereon and the question of their navigabil-
ity must be considered.

To determine whether the waters are
navigable it is necessary to consider what
are the recognized tests of navigability,
and then, to examine the findings and the
evidence in the light of those tests.

What Are Navigable Waters?

In United States v. Utah, 283 U.S. 64,
76, 51 S.Ct. 438, 441, 75 L.Ed. 844, the court
said: “The test of navigability has fre-
quently been stated by this Court. In The
Daniel Ball, 10 Wall. 557, 563, 19 L.Ed.
999 [1001], the Court said: ‘Those rivers
must be regarded as public navigable rivers
in law which are navigable in fact. And
they are navigable in fact when they are
used, or are susceptible of being used, in
their ordinary condition, as highways for
commerce, over which trade and travel are
or may be conducted in the customary
modes of trade and travel on water” In
The Montello (United States v. The Mon-
tello) 20 Wall. 430, 441, 442, 22 L.Ed. 391
[394], it was pointed out that ‘the true test
of the navigability of a stream does not
depend on the mode by which commerce is,
or may be, conducted, nor the difficulties
attending navigation,’ and that ‘it would
be a narrow rule to hold that in this coun-
try, unless a river was capable of being
navigated by steam or sail vessels, it could
not be treated as a public highway.’ The
principles thus laid down have recently
been restated in United States v. Holt State
Bank, 270 U.S. 49, 56, 46 S.Ct. 197, 199,
70 L.Ed. 465 [469], where the Court said:
“* * * pavigability does not depend on
the particular mode in which such use is
or may be had—whether by steamboats,
sailing vessels or flatboats—nor on an ab-
sence of. occasional difficulties in naviga-
tion, but on the fact, if it be a fact, that
the stream in its natural and ordinary con-
dition affords a channel for useful com-
merce.””

Navigability “is largely a question of
fact, to be determined from the character
of the stream, its situation and availability
as a highway of commerce, and the other
surrounding circumstances affecting the
question.” Mintzer v. North American
Dredging Co., D.C,, 242 F. 553, 559.

[2] It has been held that navigability is
to be determined by the condition at the
date of the admission of California to the
Union. United States v. Utah, supra, 283
U.S. 64, 51 S.Ct. 438, 75 L.Ed. 844; New-
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comb v. City of Newport Beach, supra, 7
Cal.2d 393, 60 P.2d 825. However, this
rule is limited to the title to the lands un-
der the water and riparian rights. Nav-
igability for the purpose of commerce may
arise later. United States v. Appalachian
Electric Power Co., 311 U.S. 377, 408, 61
S.Ct. 291, 85 L.Ed. 243. Thus, if the evi-
dence showed the creation of a new chan-
nel of the river, the fact that there was
no such channel in 1850 would not prevent
the assertion by proper public authority of
the right to use that channel for navigation
and fishing.

[3] In State ex rel. Cates v. West Ten-
nessee Land Co., 127 Tenn. 575, 158 S.W.
746, Ann.Cas.1914B, 1043, the court was
considering the question of navigability on
a lake formed as the result of an earth-
quake, which submerged the land. The lake
has an average depth of about seven feet,
except along the shore line and at a cer-
tain dam and bar. Along the shore line the
water is only a few inches deep for sev-
eral yards out into the lake, and at the
dam and bar it is from a few inches to
two feet in depth. The lake has both an
inlet and outlet. The outlet flows contin-
ually but is not of sufficient depth to form
a navigable connection with the Mississippi
River into which it flows. A government
levee prevents the waters of the Mississippi
at ordinary tides from flowing in. Before
this levee was built the river would over-
flow into the lake once or twice a year,
raising its waters many feet, remaining
there until the following late spring or sum-
mer. Many people fished in the lake daily,
using many small boats, canoes and bat-
teaux. The fish had free access to and
from the Mississippi before the building of
the levee. In holding the lake to be navig-
able, the court said 127 Tenn. 575, 158 S.W.,
page 748, Ann.Cas.1914B, page 1045:
“‘Navigable rivers are not merely rivers
in which the tide flows and reflows, but
rivers capable of being navigated; that is,
navigable in the common sense of the
term.”” See also Ann.Cas.1914B, page
1068. *“‘If the river be a public navigable
stream, in the legal sense, the soil covered
by the water, as well as the use of the
stream, belongs to the public. But if it be
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not navigable in the legal meaning of (1},
term—as is the casc in England as to g
streams above the flow of the tide—yy,,
ownership of the bed of the stream is iy,
the riparian proprietors, but the pulic
have an easement therein, for the purposes
of transportation and commercial ingc;.
course.’” 127 Tenn. 575, 158 SW. g,
750, Ann.Cas.1914B, page 1046. “Consic.
ered in this view, the presence of stum;.
and trees in the water, although they may
prevent present navigation, cannot aficc:
its capacity nor change its classificatiog,
from that of a navigable body of water i,
the legal sense to that of one navigable on,
in the ordinary sense.” 127 Tenn. 5715, 13y
S.W. page 750, Ann.Cas.1914B, pagc 1047,
The case then goes on to discuss the situa-
tion as to grants made by the State o
North Carolina to one Doherty before the
lake was formed, and says 127 Tenn. 57%,
158 S.W. page 752, Ann.Cas.1914B, pugc
1049: “As these lands were grantable by
North Carolina, and were subject to private
ownership before the formation of the
lake, we are of opinion that the mere fac:
that they have since become submerged
by a body of navigable water does not de-
prive the owners of their title to the land
as long as they can be reasonably identi-
fied.” The case further holds that the cx-
clusive right of fishing is in the privit:
owners, although they may not detain the
fish nor prevent their free movemen:
through the waters of the lake. However,
in California we do not have this exclusive
private right of fishery in navigable waters
The case is important in demonstrating tha:
an owner does not lose title to his lanc
where there is a sudden covering of the
same with navigable waters.

In Lamprey v. State, 52 Minn. 181,
N.W. 1139, 1143, 18 L.R.A. 670, at page:
678, 679, the court said: “But if, unde?
present conditions of society, bodies o©f
water are used for public uses other thar
mere commercial navigation, in its ordinar¥
sense, we fail to see why they ought not v
be held to be public waters, or navigabic
waters, if the old nomenclature is preferred.
Certainly, we do not sce why boating ¢
sailing for pleasure should not be consid-
ered mavigation, as well as boaling fer
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mere pecuniary profit. Many, if not most,
of the meandered lakes of this state, are
not adapted to, and probably never will be
used to any great extent for, commercial
navigation; but they are used—and as pop-
ulation increases, and towns and cities are
built up in their vicinity, will be still more
used—by the pecople for sailing, rowing,
fishing, fowling, bathing, skating, taking
cwater for domestic, agricultural, and cven
city purposes, cutling ice, and other public
purposes which cannot now be emwmerated
or cuen anticipated. To hand over all thesc
lakcs to private ownership, undcr any old
or narrow test of navigability, would be a
great wrong wpon the public for all time,
the extent of which cannot perhaps, be now
cven anticipated. * * * If the term
‘navigable’ is not capable of a sufficiently
cxtended meaning to preserve and protect
the rights of the people to all beneficial pub-
lic uses of these inland lakes, to which they
are capable of being put, we are not pre-
pared to say that it would not be justifiable,
within the principles of the common law, to
discard the old nomenclature, and adopt
the classification of public waters and pri-
vate waters. But, however that may be,
we are satisfied that, so long as these lakes
are capable of use for boating cven for
pleausre, they are mavigable, within the
reason and spirit of the common-law ride.”
(Emphasis added.)

United States v. Appalachian ZElectric
Power Co., supra, 311 U.S. 377, 61 S.Ct.
291, 85 L..Ed. 243, states that the navigabil-
ity under consideration dis “navigability
despite the obstruction of falls, rapids, sand
bars, carries or shifting currents.” 311
U.S. at page 409, 61 S.Ct. at page 300.
Again, “Nor is it necessary for navigability
that the use .should be continuous.” 311
U.S. at page 409, 61 S.Ct. at page 300.
“Small traffic compared to the available
commerce of the region is sufficient.” 311
U.S. at page 409, 61 S.Ct. at page 300.
“It is well recognized too that'the naviga-
bility may be of a substantial part only
of the waterway in question.” 311 U.S.
at page 410, 61 S.Ct. at page 300. See also
United States v. Utah, supra, 283 U.S.
64, 51 S.Ct. 438, 75 L.Ed. 844, to the effect
that impediments such as logs, debris, and
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shifting sandbars do not necessarily make
waters nonnavigable.

In Bolsa Land Co. v. Burdick, 151 Cal.
254, 90 P. 532, 12 L.R.A,N.S., 275, the
situation was much different than in the
case at bar. There the waters were com-
pletely enclosed within the plaintiff’s land.
In holding that they were not navigable
the court recognized the tule which would
have applied were they nawvigable, stating
151 Cal. at page 261, 90 P. at page 533:
“IVhile it is true, therefore, that one may
take fish and shoot birds upon nazigable
waters, and while 1t is true also that one
may go with boats thereon, the converse. of
these propositions is far from being true.”
(Emphasis added.) The language of the
court to the effect that the fact that one
might go with a boat on the waters, catch
fish thereon, or that the waters ebb and
flow, does not necessarily prove navigabil-
ity, must be considered in view of the pe-
culiar facts of that case.

Likewise, in Mintzer v. North American
Dredging Co., supra, 242 F. 533, page 560,
where the court said that the mere fact
that the tide ebbs and flows in a stream
does not necessarily tend to any extent to
demonstrate its navigable character, the
slough in question was one which was not
navigable or capable of being navigable.
Many of the cases hold that the fact that
the tide ebbs and flows is of significance
in determining navigability.

Navigable Water—Evidence and
Findings

The court did not expressly find whether
the waters are or are not navigable. Its
findings as to the character and the use of
the waters follow.

“That on or about the month of February,
1938, a break occurred in one of the levees
adjacent to said land, causing water to
flow into and over said land and inundating
portions thereof at varying depths up to
six (6) feet; that ever since that date
large portions of said land have been and
now are covered by water within the bound-
aries of the levees. * * *

“That the water covering a large por-
tion of said land is affected by tidal action
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due to several breaks in the levees sur-
rounding said land, and said water is deep
enough to accommodate skiffs, row boats,
and in some portions thereof, larger plea-
sure craft; that said water covers aban-
doned farm equipment, stumps of trees,
peat bogs, and the uncontrolled use of said
land and the water thereon is hazardous
and dangerous and requires supervision and
control; that it is necessary that said levees
be maintained for the protection of ad-
jacent homes and property. * * *

“% * * that the land and water there-
on are properly the subject of private own-
ership, and said land is annually assessed
and taxed by the County of Contra Costa;
that while said water will accommodate
pleasure craft as hereinbefore found, said
water is not public water of the United
States, nor the Stute of California, and nci-
ther the defendants nor the general public
have any right to the use of said water
for any purpose.

“% * * that the use of said land by
the  owners thereof, plaintiffs herein, or
their predecessors in interest, is not con-
trary to the public policy of the State of
California.”

Findings on navigability of the waters
are necessary., “* * * it is plainly ap-
parent that an express finding of fact as
to the effect of these dams, placed in the
sloughs tributary to Salt river, upon the
navigability of that river, is a material and
vital question in the case, and for that
reason a direct and specific finding should
pe made upon it.” People v. Russ, supra,
132 Cal. 102, 106, 64 P. 111, 113.

If the findings are to the effect that the
waters are navigable, then, within the rule
of the cases herein cited, the right of the
public to fish therein is unquestioned. On
the other hand, if these findings are to be
interpreted to mean that the waters are
nonnavigable, then we are compelled to
hold that they are completely contrary
to the evidence and contradictory to those
parts of the findings which state “said
water will accommodate pleasure craft’—
“said water is deep enough to accommodate
skiffs, row boats, and in some portions
thereof, larger pleasure craft * * *7”
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The testimony most strongly in favor
of nonnavigability follows: Plaintiff John
A. Bohn testified that for the most part

"the levees are substantial and are holding.

Row boats and small craft do go through
holes in the levees. There is a large hole
in the levee on the northwest corner of
the tract and one on the easterly side.
Some of the small holes were cut fairly
recently by individuals. Defendant Robert
Albertson testified that in places there arc
stumps or trees extending from the water,
There is no channel through the tract, but
“[w]ater wash that leads out to those
breaks * * * just * * * overflow
of the whole island.” Ralph L. Foy, a wit-
ness for plaintiffs, testified that his com-
pany in 1941 cut one of the breaks in the
levee so as to make a shorter way for his
peat barges to go from Antioch to the
tract. When the tide is out, the average
depth of water is about three and a half
feet and about seven and a half feet when
completely in. Boats drawing over three
and a half feet would strike objects on the
island itself. There are cross levees, too.
Most of the deep places are where peat
has been removed. When the tide is
flooding and the river is backing up from
the bay the water runs into the island from
the breaks and on the ebb it runs from
the island out into the river. “There is
no direct current through the island itself
from one break to another” nor are there
any well defined channels. There are no
currents except right next to the breaks
themselves. Joe Thompson testified that
the peat barges draw two and a half feet
when empty and four and a half feet when
loaded. They have to come out on high
tide. There are obstructions, even farm
machinery. The barges get stuck. He
went over the tract with the Army, engi-
neers and found no water anywhere over
seven to eight feet deep and “that was on
almost a four foot tide.” There are holes
which are deeper than that but that is
where the peat has broken loose and come
to the surface as constantly goes on.

No one testified that the water, except
in a few areas, is ever less than three feet
deep. The evidence shows, too, that hun-
dreds of plcasure boats have used the water
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and many have gone in one way and out
the other. In the light of the tests shown
in the authorities herein reviewed, it is
clear that in spite of obstructions such as
tree trunks, farm machinery and low spots,
the waters are navigable.

[4] The evidence conclusively shows
that the water in its present “natural and
ordinary condition affords a channel for
useful commerce.” United States v. Utgh,
supra, 283 U.S. 64, 76, 51 S.Ct. 438, 441.
While not as yet available for heavy com-
mercial traffic, it is being used by innumer-
able pleasure and fishing boats, and for
the transportation of peat. The situation
at Frank’s Tract is definitely within the
rule of Lamprey v. State, supra, 52 Minn.
181, 53 N.W. 1139, 18 LR.A. 670. Tt is
somewhat similar to that in Forestier v.
Johnson, supra, 164 Cal. 24, 127 P. 156,
where Fly's Bay was held navigable al-
though at low tide the land was nearly
-all bare, except for a certain channel of
which the court said: “It does not appear
that there has ever been any occasion for
running boats out of the main channels,
except for the purpose of hunting.” 164
Cal. at page 28, 127 P. at page 138.

The waters being navigable, brings us
to the effect of that fact on the title.

Avulsion

While the parties have discussed at some
length, and cited authorities on the legal
effect of erosion, or the gradual eating away
of the soil, and of the gradual changing of
the channel of a river, the principles in-
volved in such situations are not pertinent
here. The action of the waters here con-
stituted not an encroachment or erosion or
gradual change of the river’s channel, but
an inundation or avulsion, “not a gradual
or imperceptible encroachment on the land,
but * * * [a] sudden or violent action
of the elements, perceptible while in pro-
gress.” Schwartzstein v. B. B. Bathing
Park, 203 App.Div. 700, 197 N.Y.S. 490,
492. There it was held that the owner
of land which became inundated by the
sudden action of the sea did not lose title
to the submerged lands. The court quoted

from Hargreaves’ Law Tracts. “‘If a sub-
ject hath land adjoining the sea, and the
violence of the sea swallow it up, but so
that yet there be reasonable marks to con-
tinue the notice of it, or, though the marks
be defaced, yet if by situation and extent
of quantity and bounding upon the firm
land the same can be known, though the
sea leave this land again, or it be by art
or industry regained, the subject doth not
lose his propriety, and accordingly it was
held by Cooke and Foster, M. (7 Jac. C: B.),
though the inundation continue forty years.’
‘But, if it be freely left again by the reflux
and recess of the sea, the owner may have
his land as before, if he can make it out
where and what it was; for he cannot
lose his propriety of the soil, though it be
for a time become part of the sea, and with-
in the admiral jurisdiction while it so
continues.”” '

“29 Cyc. 349 thus defines it [avulsion]:
‘Avulsion is the sudden and rapid.change
of the channel of a stream which is a
boundary, whereby it abandons its old and
seeks a new bed’ Thus we have two dis-
tinct ideas; that of bodily tearing a piece
of land away from one owner, and adding
it to the land of another, so that it can be
identified; and that of a sudden and violent
change in the channel of a river, regardless
of what becomes of the land washed away.
* % * ‘“Where the change in the channel
of a river is made suddenly and violently,
and is visible, and the effect certain, it is
said to be by avulsion.’” Wood v. Mc-
Alpine, 85 Kan. 657, 118 P. 1060, 1062,
1063.

[5] The real question here is not of the
title to the land, but whether by the flood-
ing, the right of navigation and fishing
arose in the public. The solution of this
question, in turn, depends upon whether the
waters on the tract are navigable. If they
were not, no rights of the public would at-
tach. Bolsa Land Co. v. Burdick, supra,
151 Cal. 254, 90 P. 532. As the waters are
navigable, then, although the title to the
lands thereunder still remains in the own-
ers and they have the right to reclaim, the
public, until the land is reclaimed, has the
right of navigation and fishery.
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[6] “If a portion of the land of the
riparian owner is suddenly engulfed, and
the former boundary can be determined
or the land reclaimed within a reasonable
time, he does not lose his title to it.”
Farnham, Waters and Water Rights, vol. 1,
p. 331, § 74; see also Simpson v. Moor-
head, 65 N.J.Eq. 623, 56 A. 887.

In the Simpson case, supra, 65 N.J.Eq.
623, 56 A. 887, there was a somewhat sim-
ilar situation to the one in the case at bar.
The plaintiffs owned certain high land in
front of which were mud flats. They re-
claimed these flats and thereby, under New
Jersey law, acquired title thereto. Breaches
in the banks of the reclaimed land occurred
from time to time permitting the land to
be subject to the overflow of the tide. The
owners did not repair these breaks. De-
fendants contended that by thus permitting
the land to be overflowed plaintiffs lost
their title. To this claim the court said:
“The theory that mere submergence takes
away private title is quite too uncertain to
be made the means of changing the own-
ership of lands. * * *

“Tt seems to me to be unquestionable that,
if the lands be once reclaimed, the title to
such lands remains in the several reclaim-
ing owners, whether the tidewater after-
wards overflows them or not” 56 A. at
pages 889, 890; see also Commissioners
of Lincoln Park v. Fahrney, 250 Il1. 256, 95
N.E. 194

“In general, the rights of the public
to the incidents of navigation are boat-
ing, bathing, fishing, hunting, and recrea-
tion. * * *

“% * * the right of navigation in-
cludes the incidental use of the bottom.
This is true where the use of the bottom
is connected with navigation, such as walk-
ing as a trout fisherman does in a navi-
gable stream, boating, standing on the bot-
tom while bathing, casting an anchor from
a boat in fishing, propelling a duck boat by
poling against the bottom, walking on the
ice if the river is frozen, etc.” Munning-
hoff v. Wisconsin Conservation Commis-
sion, 255 Wis. 252, 38 N.W.2d 712, 715, 716.

In City of New York v. Feltman, 230
App.Div. 299, 243 N.Y.S. 625, appellants
had acquired title to Parcel 35 by reclama-
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tion. Thereafter the ocean encroached on
and submerged it (whether gradually or by
avulsion does not appear). The court said:
“The proprietorship of the appellants, Felt-
man, was lost, subject to @ return to that
proprietorship by the exclusion of the wa-
ter, either by natural or artificial means.”
243 N.Y.S. at page 628. Before appellants
attempted again to reclaim, the city as
owner of the upland reclaimed it. Although
the court upheld the city’s action and it
cannot be determined whether the en-
croachment was actually by avulsion, the
case is authority for the proposition that
mere submergence does not cause the land
owner to lose land without right of reclam-
ation.

City of New York v. Realty Associates,
256 N.Y. 217, 176 N.E. 171, was an action
to condemn certain shore lands for a public
beach. The city conceded that the title
to the lands originally was in defendant,
but contended that it lost that title to the
state by the land becoming submerged and
not reclaimed. The State had granted to
the city any title it might have. The
court said 176 N.E. at page 172: “It con-
cedes, however, that the title could have
been regained by reclaiming and filling
the land under water or even by natural
restoration, but insists that, in the absence
of either process, title remains with the
city as grantee of the sovereign state. As-
suming that land lost by erosion returns
to the ownership of the state, we think that
the same conclusion does not follow the
effects of avulsion. In some treatises and
even in judicial opinions in other states
and in England occur confusing statements
which might lead to an inference that in
cases of avulsion their writers believed that
private title was temporarily lost and was
restored only when the waters receded or
the land was artificially replaced. In this
state the subject may not have been au-
thoritatively settled by any actual decision
which required adjudication of this ques-
tion, but the expressioné of opinion by dis-
tinguished judges reveal general concur-
rence in the view that the private owner
is not divested even temporarily of his
title. * * * We accept this doctring,

and now pronounce it law. The logical
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deduction from these judicial utterances is
that the right to regain the land rests solely
on the principle that the title to it remains
in the riparian owner. It is not suspended
by a physical catastrophe.” See also 65 C.
J.S. Navigable Waters, § 86, page 186; see
discussion in People v. California Fish Co,,

supra, 166 Cal. 576, 597, 138 P. 79, concern-

ing the revocation by the state of the origi-
nal dedication of the lands for purpose of
navigation and fishery.

It might be pointed out that the rule in
Texas is different from that of most of
the states. There, where the bed of a river
is changed through avulsion, the owner of
the land where the river has made a new
bed loses his entire title to the state. State
v. R. E. Janes Gravel Co., Tex.Civ.App., 175
S.W.2d 739.

Right To Fish

In Diversion Lake Club v. Heath, 126
Tex. 129, 86 S.W.2d 441, the Medina River
was not navigable in fact but was made so
in law by statute passed in 1837. In 1912,
as part of an irrigation project, the river
was dammed in two places so as to form
two lakes. The smaller of these, Diversion
Lake, covered about 150 acres. Plaintiff
in 1926 became the owner of two strips of
Jand each about 1500 feet in width and
four miles in length, fronting on what were
originally the two banks of the river. It
did not, however, own the bed of the river.
Plaintiff fenced its land and stocked it with
fish and improved it for the use of its mem-
bers for fishing, hunting, boating and bath-
ing. Defendants, as Texas citizens, claimed
the right to fish and boat in the lake. They
had access to it by a public road which
crossed the upper end of the lake. In hold-
ing that the public had the right to fish,
the court said: “In general it is held that
all members of the public have a common
right of fishing in navigable streams * *
“# x % o * *x * {hose waters that
are navigable in fact.”” 86 S.W.2d at page
444, The court referred to the rule that
“The right to fish in public water does not
carry with it a right to cross or trespass up-
on privately owned land in order to reach
the water.” 86 S.W.2d at page 445. While
the decision was based on the fact that the
plaintiffs did not own the bed of the river,
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the court held that the public had the right
to fish not only in that portion of the lake
in which lay the river bed but on the whole
of the navigable lake, saying that the waters
of the lake, notwithstanding that most of
its bed was privately owned, were still pub-
lic waters. ‘“When the irrigation com-
pany, plaintiff in error’s predecessor in
title, constructed the dam across the river,
it caused by its voluntary act the flood wa-
ters of the river, public waters, to spread
over the land which it had acquired, sub-
merging and in effect destroying a portion
of the river bed, and giving to the public
waters a new bed. This artificial change in
the river and its bed did not affect the public
nature of the waters and did not take away
the right of the public to use them for fish-
ing.” 86 S.W.2d at page 446.

Thus, in our case, the involuntary flood-
ing of plaintiffs’ land made a'change in the
river to the extent of spreading its waters
over plaintiffs’ land. That fact, as long as
the waters remain navigable and are reach-
ed by the public without trespassing on
plaintiffs’ land, does not affect the public
nature of the waters.

In Diana Shooting Club v. Husting, 156
Wis. 261, 145 N.W. 816, Ann.Cas. 1915C,
1148, the question was the right of the pub-
lic to hunt in a widening of a river, the title
to the land thereunder being, by Wisconsin
law, in private persons. The court points
out that while the states differ with relation
to the ownership of the title to land under
navigable waters, nevertheless in most
states, regardless of title ownership, there
is a sovereign right in the people to have
all navigable waters forever free for navi-
gation, and “that the right of navigation
carries with it the right of fishing, which is
incident to the right to navigate” 156
Wis. 261, 145 N.W. page 819, Ann.Cas.
1915C, page 1150. The court said further:
“Navigable waters are public waters, and as
such they should inure to the benefit of the
public. They should be free to all for
commerce, for travel, for recreation, and
also for hunting and fishing, which are
now mainly certain forms of recreation.”
156 Wis. 261, 145 N.W. page 820, Ann.Cas.
1915C, page 1151
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In Willow River Club v, Wade, 100 Wis,
86, 76 N.W. 273, 42 L.R.A. 305, the court
points out how under the common law of
England, as a general rule, beds of tidal
rivers belonged to the Crown, but that beds
of fresh water rivers belonged to the abut-
ting landowners. Then our original thir-
teen states followed that rule, although in
some of the states the tidal river rule was
extended to certain navigable fresh water
rivers. Subsequently when the naticnal
government was organized and the North-
western Territory ceded to the United
States by Virginia and the newly formed
states acquired lands from the United
States, there became quite a conflict in the
rules between states, the courts of some
holding that the title to the river beds was
in the state and others holding it was in
private persons. But, because of the sov-
ereign rights of the people, “notwithstand-
ing the plaintiff has title to the bed of the
river, nevertheless it holds the same in trust
for the use of the public” 76 N.W. at page
276. ‘“The question recurs whether the pub-
lic right of fishery is included in, or an in-
cident of, such public right of navigation.
In other words, has the plaintiff, as riparian
owner, the exclusive right to take fish from
the river? The plaintiff certainly has no
property in the particles of water flowing
in the stream, any more than it has in
the air that floats over its land. Its rights
in that respect are confined to their use
and in preserving their purity while passing.
Lawson v. Mowry, 52 Wis, [219] 234, 235,
9 N.W. 280. So, the fish in the stream
were not the property of the plaintiff at
common law, any more than the birds that
flew over its land. State v. Roberts, 59
N.H. 256; Ang. Water Courses (7th Ed.)
§ 65a, and cases there cited; State v.
Welch, 66 N.H. 178,28 A. 21. As indicated,
the public right of fishery in tidal rivers
was maintained, at common law, in Eng-
land, before the use of steam,—when ves-
sels could only be carried up the river by
the flow of the sea, and down the river by
the ebb of the sea,—and consequently when
the ebb and flow of the tide practically
measured the navigability of the stream.
For the same reason, the public should have
the right to fish in all the public navigable
waters of the state, including all public navi-
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gable rivers and streams of the state” 7
N.W. at pages 276-277.

In Wright v. Seymour, 69 Cal. 122, 10 p,
323, the court in holding that a patent which
describes the land as running to a stake o
the bank of the Russian River “thenec,
meandering down the Russian river” (jqg
not carry title to the bed of the river
points out that the common law doctrine ox:
title has been modified in some of the stateg
and that “the right of navigation in ;Y
such navigable waters is the paramoun:
public right of every citizen.” 69 Cal. at
page 127, 10 P. at page 326.

[7] In California the right to the fish
in a stream is in the people even though
the stream be nonnavigable. In People v.
Truckee Lumber Co., 116 Cal. 397, 4S P.
374, 39 L.R.A. 581, the defendant operited
a sawmill on the banks of the Truckee
River, which is a nonnavigable fresh water
stream, stocked with fish. Defendant in
operating its mill allowed sawdust, etc., to
pollute its waters. In sustaining an order
refusing-to vacate an injunction restrain-
ing defendant from continuing such pol-
lution the court said:

“The fish within our waters constitute the
most important constituemt of that spccics
of property commonly designated as wild
game, the general right and ownership of
which is in the people of the state (LEx
parte Maier, 103 Cal. 476, 483, 37 P. 402
[42 Am.St.Rep. 129]), as in England it
was in the king; * * * But defendant
urges that the facts do not show the in-
fringement of any public right; that the
right, if any, shown to be interfered with.
is solely that of fishery, or the privilege
to take fish; that this is a public right
only so far as it pertains to mnavigahle
waters, while, as to all other waters, it is
exclusively in the riparian proprietor:
that, as the Truckee river is not a navi-
gable stream, the destruction of the fish
therein is not an injury to the public for
which the people can complain, there being
no allegation that the riparian proprictors
thereon have been injured. In the first
place, the common right to take fish ex-
tends not alone to navigable watcrs, but
exists as to all waters the lands undcr-
lying which are not in private ownership,—
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in other words, to all lakes, ponds, or
streams, navigable or otherwise, upon the
public lands of this state or the United
States not protected by reservation; and,
since there is no averment that the lands
along the Truckee river are held in private
proprietorship, we think the presumption
must be that the title remains in the govern-
ment. But, in the next place, if this is
not the presumption the case would not be
different. The dominion of the state, for
the purposes of protecting its sovereign
rights in the fish within its waters, and their
preservation for the common enjoyment of
its citizens, is not confined within the
narrow limits suggested by defendant’s
argument. It is not restricted to their pro-
tection only when found within what may
in strictness be held to be navigable or
otherwise public waters. It extends to all
waters within the state, public or private,
wherein these animals are habited or ac-
customed to resort for spawning or other
purposes, and through which they have
freedom of passage to and from the public
fishing grounds of the state. To the ex-
tent that waters are the common passage-
way for fish, although flowing over lands
entirely subject to private ownership, they
are deemed for such purposes public
waters, and subject to all laws of the state
regulating the right of fishery. ¥ ® K

“For the purposes of the right involved
in this action, then, the Truckee river, so
far as it flows within this state, is a part of
the waters to which the jurisdiction of the
state in the protection of its fish supply ex-
tends. This court will take judicial cogni-
zance of the fact that the river has its
source in Lake Tahoe, a large navigable
body of water lying partly in this state,
and that it flows thence into the state of
Nevada, and empties into Pyramid lake,
also navigable; and the court may also
take notice of a fact so common and no-
torious that between these two bodies of
water the river affords, and has from time
immemorial, a natural and free highway
for the passage of the fish inhabiting these
lakes. Even, therefore, if, as contended
by defendant, the lands through which the
stream flows are to be presumed, in the
absence of contrary averment, to be owned

in private proprietorship, it can make no
difference as to the right here asserted.
While the right of fishery upon his own
land is exclusively in the riparian pro-
prietor, this does not imply or carry the
right to destroy what he does not take.
He does not own the fish in the stream.
His right of property attaches only to those
he reduces to actual possession, and he can-
not lawfully kill or obstruct the free pas-
sage of those not taken.” 116 Cal. at pages
399, 400-401, 438 P. at page 374.

While the court there held that the
riparian owner of land on a nonnavigable
stream has the sole right to fish in the
waters on his land, it upheld the rule that
the people are the owners of fish in the
streams and waters of this State, and stated
that even in nonnavigable waters the ri-
parian owner had no right to prevent
fish from passing up and down stream.

The evidence in this case shows that
Frank’s Tract has become a well-defined
water course and a part of the San Joaguin
River whose waters are not to be classified
as mere flood waters, but as navigable
waters. See Gray v. Reclamation District
No. 1500, 174 Cal. 622, 163 P. 1024; Miller
& Lux v. Madera Canal, etc., Co., 155 Cal.
39, 99 P. 502, 22 L.R.A,,N.S., 391.

In City of Los Angeles v. Aitken, 10
Cal.App.2d 460, 52 P.2d 585, the court re-
ferred to the right of the state to regulate,
protect and preserve the easement of the
public in navigable streams for the pur-
pose of navigation. In Taylor v. Under-
hill, 40 Cal. 471, it was stated that no
“right to obstruct navigation passes to a
purchaser under the laws for the sale of
swamp and cverflowed land.” 40 Cal. at
page 473. “The title to, and property in,
the fish within the waters of the state are
vested in the state of California and held
by it in trust for the people of the state.”
People v. Monterey Fish Products Co., 195
Cal. 548, 234 P. 398, 404, 38 A.L.R. 1186;
People v. Stafford Packing Co., 193 Cal.
719, 227 P. 485. In People v. Miles, 143
Cal. 636, 77 P. 666, defendants were con-
victed of using a set-net in the Sacramento
Slough in violation of law. This slough
emptied into the Sacramento River and was
about three or four miles in length, about
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80 feet wide and 12 feet deep. Except in
midsummer this slough drains the back
country lands into the river, but in August
the water of the slough has no perceptible
current. Fish may and do pass freely up
and down the slough from the river. The
ownership of the lands bordering on the
slough did not appear. However, the court
held upon the authority of People v.
Truckee Lumber Co., supra, 116 Cal. 397,
48 P. 374, that to the extent that the waters
are common passageway for fish, although
flowing over ‘lands entirely subject to
private ownership, they are deemed public
waters and subject to all of the laws of
ihe state regulating the right of fishing
and that “Whether or not the water of this
slough, at the particular time defendants
had their net set across it, was subject to
movement by current or tide, is imma-
terial.” 143 Cal. at'page 642, 77 P. at page
669.

“ ‘The interest of the public in the waters
and bed of a navigable river is analogous
to that of the public in a public road. It
has the right of passage over the stream
as it had over the road. * * * When,
by reason of natural changes, the stream
abandons the bed over which, through the
instrumentality of its waters, the public has
the right to pass, the right of passage is as
effectually abandoned at that point as when
a road is vacated and a new one opened to
take its place. The right of the public is
1o travel in the new road and its right and
privilege to pass over the old one revert
to the abutting owners, and so with the
river, the public right of navigation at-
taches to the new channel of the stream
by virtue of the change of its waters, over
which alone the right of navigation can
exist * * *’” Thies v. Platte Valley
Public Power & Irr. Dist., 137 Neb. 344,
289 N.W. 386, 387-388.

In Hume v. Rogue River Packing Co.,
51 Or. 237, 83 P. 391, 92 P. 1065, 96 P. 865,
31 LR.A,N.S, 396, plaintiff claimed by
grant, custom, usage and prescription the
exclusive right to take salmon on 18 miles
of the Rogue River, a navigable stream.
His grant was of all tidelands for four or
five miles along the river. The court
Jdenicd his claims. As to the claim of title
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by grant, it held that if he had ever had
any title to the bed of the river he Jog it
through the gradual shifting of the river
submérging his tide land. (In the respect
that the submergence was gradual the

case differs from ours. However, the Ciise

is important in its discussion of the right of
fishery in navigable waters.) “‘There is an
exception to the rule that the fishery j,l.
lows the soil in case the soil lics unde-
water in which the public has a right «:
fishing” * * * TEven where a me-e
right of fishery in public water has 1.
conferred by the sovereign, it will not i
regarded as exclusive, in the abscnce of
anything to indicate an intention to mule
it exclusive, although the title to the soil is
also in the grantor.” 92 P. at page 1l

Similarly to the plaintiffs in our case, the
plaintiff there contended that the deeds
from the state to the tide lands expressiy
gave him the right of fishery because there
were no restrictions therein. At the time,
the Oregon law provided that grants shoul!
not be construed as granting exclusive
rights to oysters and other shell fish
Plaintiff contended that because of no re-
strictions in his deed and particularly be.
cause the only restriction in the express Loz
was as to shell fish, there could be no rc-
striction as to his right of fishery. How.
ever, the court said, 92 P. at page 100n:
“‘A grant of an exclusive right of fishery
in a public water is in derogation of cum-
mon right, and must be expressly mentione !
to vest in the grantee. No such right will
pass by implication” 2 Farmham [on
Waters, § 1379], supra. No language being
found in plaintiff’s deeds from the statc
which by unavoidable construction im-
ports an intention to grant an exclusive
right to fish for salmon in the waler op-
posite and adjacent thereto, it follows lh:.':
he does not have that right by virtuc ol
his tide land deeds.”

Tax Sales and Deeds—Findings

[8) To sum up, the waters of Frank's
Tract are navigable until reclamation is
made. The title is subject to the right =
the public of navigation and fishing, b
cause, by the sudden flooding of the tract
by the San Joaquin River the rights of the
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public in the river are transferred to the
waters of the tract. The title to the lands
underlying the waters is not lost, and the
owners have the right to reclaim. Plain-
tiffs, until the land is reclaimed, have no
right to prevent the public from fishing
on, or navigating these walers, provided
the public can do so without trespassing
on plaintiffs’ land.

In view of our determination that re-
gardless of the prior title of plaintiffs’
Jessors to the land, the rights of the public
as herein set forth have attached to the
waters, it is unnecessary to discuss the con-
tention of defendants that the tax sales
and deeds had the effect of restricting the
title to that extent. Nor is it necessary
to discuss the questions raised by defend-
ants concerning the findings.

The judgment is reversed.

PETERS, P. ], and FRED B. WOOD,
J., concur,

108 Cal.App.2d 125
HELPERIN v. GUZZARDI,
Civ. 18544,

District Court of Appeal, Second District,
Division 3,-California.
Dec. 10,'\}951.
Rehearing Denied Dec. 28, 1951,
Hearing Denied l}'{zh 7, 1952,

Action by Alice F. I-Ielp'?rln against Wal-
ter Guzzardi, to recover damages alleged to
have been suffered by the f:ﬁ-mre and refusal
of defendant to sell and conyey real prop-
erty to the plaintiff. The Superior Court of
Los Angeles County, Frederick. F. Houser,
J., rendered judgment for the defendaut, and
the plaintiff appealed. The District Court
of Appeal, Shinn, P. J., held that, where de-
fendant subscribed his name to agreen‘lent of
sale and handed agreement to real estate
broker to be retained by broker as defend-
ant's agent until defendant’s wife, who held
title with defendant in joint tenancy, should
consent to and sign the agreement, and wife

refused to sign agreement, and broker placed
agreement in an escrow opened with a bank
where it would be avallable for signature
of wife, no binding contract for sale of
property was entered into between defend-
ant and plaintiff, who gave her check for a
portion of purchase price to broker and
signed offer to purchase the property, and
hence plaintiff could not recover damages
for defendant’s refusal to sell the property
to plaintiff.

Judgment affirmed.

I. Appeal and Error @933(!)

On appeal from order granting plain-
tiff's motion for a new [trial, the evidence
should be stated in the/ light most favor-
able to the plaintiff.

2. Contracts €=42

Deposit of a writinL with a third par-
ty, for use only upor] occurrence of a
specified condition, is npt a delivery if the
condition does not occuf. Civ.Code, §§ 10-
54, 1057, 1626.

3. Contracts €=42

When agreement isJ signed and handed
over with the understgnding that it will
not be used or becomd operative until it
is signed by another who is expected to
join therein, it does not become a contract
until the additional signature is obtain-
ed.

4. Contracts €242 i

An instrument placed in the hands of a
third party is not delivered as long as the
signer retains control of; it.

5. Brokers €=100

Whére defendant subscribed his name
to agreement of sale and handed agree-
ment to rcal estate broker to be retained
by broker as defcndants agent until de-
fendant’s wife, who held title with defend-
ant in joint tenancy, should consent to and
sign the agreement, and wife refused to
sign agreement and broker placed agree-
ment in an escrow opened with a bank
where it would be ayailable for signature
of wife, no binding gontract for sale of
property was entered into between defend-
ant and plaintiff, who gave her check for
a portion of purchase price to broker and
signed offer to, purchase the property, and
hence plamt;ﬂ’ could not recover damages
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An objection to this testimony by defend-
ant’s cqunsel on the ground of irrelevancy
was ovetruled and a motion to strike it was
denied. | No objection to such testimony
was intetposed by Eagleton’s counsel, al-
though hp did object to the admission into
evidence lof the hypodermic needle and
syringe. | That objection was sustained.
We percdve that there is no testimony
that the sibject needle and syringe consti-
tuted narcbtic paraphernalia. Apparently
it was defdndant’'s apprehension that such
an inferenck could be drawn as well as the
inference that he was jointly in possession
of these itdms because they were in his
apartment. |With nothing more to connect
defendant than the reference to these
items, the rdlevancy of the subject testi-
mony appears to be remote and any al-
lusion to such paraphernalia ought to be
it has a definite connection
t and is relevant to the
charges againgt defendant.

[13] On difect examination Osuna tes-
tified that defendant stated he had sold
merchandise td#ken from Macy’s to a man
named Rose hnd received money and
“speed” in exchange. This testimony
was the produc} of one of the statements
obtained in violktion of Fioritto and was,
therefore, inadmissible for the reasons
above stated.

Thi Shortages

Stanley Volansky, a ‘‘shortage control
analyst” at Macys, testified concerning
shortages at Macy's Northern California
stores during the Years 1967 through the
first half of 1969. \An objection that the
evidence was irrelevant and prejudicial
was overruled. Volansky then identified
various_Litems which had been taken from
defendant’s apartment as being Macy’s mer-
chandise with serial numbers or brand
names matching merchandise which had
been found to be missing. On cross-ex-
amination he acknowledged that he could
not tell whether the merchandise was
actually taken from the O’Farrell Street
store, from other Macy's storcs, or from
the central warehouse. The court over-

ruled objections to Volansky's testimony,
‘but sustain}d an objection to the introduc-
tion of exhjbits used by Volansky in dem-
onstrating fMacy's shortages. The court
ruled that tfe evidence of the shortages was
properly before the jury and could be
argued by cdunsel.

[14] Sinck defendant was only charged
with pilferagks at the O’Farrell Street
store, the absence of evidence of shortages
at that store rendered the evidence of short-
ages at other Macy’s stores irrelevant and

Tenlacae ¢+h taoao

b dlann wsalae
pbat lue. Unless the shorms\.;

of no prooative va
in other Macy’s stores can be connected
with defendant, any evidence thereof is in-
admissible as to defendant.

The judgment is reversed.

SIMS and ELKINGTON, JJ., concur.

19 Cal.App.3d 1040
Jl‘he PEOPLE of the State of California,
Plaintiff and Respondent,
v.
Ray W. MACK and Ruth L. Mack et al,,
Defendants and Appellants.
Clv. 12936.

Court of Appeal, Third Distriet.
Sept. 15, 1971,

Action to enjoin maintenance of al-
leged public nuisances. The Superior
Court, Shasta County, Thomas M. Mont-
gomery, J., entered judgment for plaintiff
and defendants appealed. The Court of
Appeal, Bray, J. Assigned, held that river
capable of use Dby pleasurc boats was
“navigable,” warranting issuance of in-
junction against obstructions as public
nuisances, notwithstanding that river was
not so designated by statutc and notwith-
standing that river bed was subject to taxa-
tion.

Affirmed.

_liow
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1. Navigable Waters €=1(5), 26(1)

River capable of use by pleasure boats
was ‘“navigable,” warranting issuance of
injunction against obstructions as public
nuisances, notwithstanding that river was
not so designated by statute and notwith-
standing that river bed was subject to taxa-
tion. West’s Ann.Harbor and Navigation
Code, §§ 101-106; West’s Ann.Civ.Code,
§ 3479.

See publication Words and Phrases

for other judicial constructions and

definitions.

2. Navigable Waters €29

Navigable stream may be used by pub-
lic for boating, swimming, fishing, hunting
and all recreational purposes.

3. Judgment €=668(1), 678(1), 725(1)

Finding in former action by irrigation
district that portion of was not
navigable did not estop state to assert
navigability in subsequent action where
finding was not necessary to judgment and
where neither state nor defendants in sub-
scquent action were parties to former ac-
tion nor in privity with them.

river

4. Navigahle Waters &=1(7)

Lack of reservation of sovereign rights
in federal patents to lands riparian to river
was irrelevant to issue of navigability.

5. Navigable Waters €16

Members of public have right to navi-
gate and to exercise incidence of naviga-
tion in lawful manner at any point below
high water mark on waters which are ca-
pable of heing navigated by oar or motor
propelled small craft.

6. Navigable Waters &=1(3)
State court was under no obligation to
adopt federal test of navigability.

—_——————

L. C. Smith, Richard J. Asvill, Redding,
for defendants and appellants.

LAl excellent amici curine brief support-

Mg the action of the trind court was filed

lierein by the nationally known  Nierra

Club, David Laing and Henry G. Winans,

Jr. San Francisco Pay arca business-

men wlhio claimed to have been prosecuted
27 Cal Rptr,—29

Robert W. Baker, Dist. Atty., Redding,
for plaintiff-respondent.

Jerold A. Krieger, Deputy Atty. Gen,,
Los Angeles, R, Frederic Fisher, San Fran-
cisco, amici curiae.

_|BRAY, Associate’ Justice (Assigned).

Defendants appeal from an injunction
issued by  the Shasta County Superior
Court restraining them from interfering
with the free use by the public of a por-
tion of Fall River.?

QUESTIONS PRESENTED

1. In California the sole test of navi-
gability of a strcam is not whether it is or
can be used for commercial purposes.

2. Plaintiff is not estopped to claim
navigability of Fall River.

RECORD

Fall River, in a state of nature, has its
sources in the northwesterly part of the
Fall River Valley, Shasta County. It flows
in a general southeasterly direction to its
junction with Pit River at the town of
Fall River Mills. Defendants are the own-
ers of riparian lands bordering the river
and have obstructed navigation and fishing
by the public on the river by the erection
and maintenance of booms, fences and low
bridges across the river and by the con-
struction of fences to prevent access to
the river.

Plaintiff filed in the Shasta County Su-
perior Court this action against defendants
to abate a public nujsance, on the ground
that defendants were unlawfully prevent-
ing persons from boating, fishing and
hunting on Fall River. After a nonjury
trial the court found that defendants were
unlawfully preventing persons from using
Fall River for pleasure boating and fish-
ing because of wires and cables placed

and harassed by defendants for using for
recreational purposes the portion of Fall
River, William IIitehings, Nan Franciseo
businessman and Boy Scout leader, and
W. C. Trowbridge, a Sonoma County
charterer of canoes.

1043
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across the river by defendants, and that
Fall River is navigable up to the southerly
portion of defendant Zereda Jensen’s prop-
erty. The court then issued an injunction
enjoining defendants from interfering in
any manner with the free use and enjoy-
ment of Fall River by the public in the
described areas riparian to the properties
of defendants and ordering defendants to
remove all obstructions across Fall River.?

1. The Test of Navigability.

(1] The main issue in the case is
whether or not Fall River, in the area of
defendants’ properties, is in fact or in law
a navigable stream. If it is navigable, then
a public right of navigation exists and any
obstruction of a navigable stream is a
public nuisance. (Civ.Code, § 3479.) On
the other hand, if it is not navigable, the
owners of riparian properties have the
right to obstruct the use of the river as
they own the stream, banks and bed.

Defendants contend that the test of navi-
gability is whether the stream is susceptible
to a useful commercial purpose. The evi-
dence in the instant case shows that Fall
River probably does not meet this test al-
though some 50 years past logs were
floated down the river. (See 65 C.J.S.
Navigable Waters § 6, pp. 75-76, to the
effect that streams that are merely float-
able and uséful for logging purposes are
considered navigable.) However, see
American River Water Co. v. Amsden
(1856) 6 Cal. 443-446, holding that a
stream which can only float logs is not
navigable.?

Plaintiffs contend and the court deter-
mined that the test of navigability is met

2. In the complaint Harold and Adah Ritter
are defendants. ITowever, during the
progress of the litigation, the Ritters con-
veyed their property to Robert V, and
Sunny Read subject to a deed of trust in
favor of the Ritters.  As the Reads were
not joined in the action the court express-
Iy did not include the Reads in the in-
junction.

3, The trial court did not rule that Fall
River is navigable becanse of the former
use of the river for floating logs, although
it might well hiave done so in view of the
decisions in other states which shiow that
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if the stream is capable of boating for
pleasure.

In addition to considerable testimony
proving that the river is capable of use hy
boating for pleasure and is so used (ex-
cept when prevented by defendants), court
and counsel observed the river from the air
and in a l4-foot aluminum flat-bottom
boat with a 5 horsepower motor traversed
the portion of the river involved herein,

The headwaters or source of water of
Fall River are springs located in the Fall
River Valley. Several miles downstream
from the area in controversy are two dams
of Pacific Gas & Electric Company. The
area in question extends from the con-
fluence of Fall River and Tule River up-
stream to Thousand Springs. Fall River
is entirely surrounded by private property
with the exception of a dedicated right of
way, accepted by Shasta County, giving
direct access to-the river. Three county
bridges cross the river.

By reason of a lawsuit maintained some
40 years ago by certain riparian Jowners
(see Callison v. Mt. Shasta Power Corp,,
Shasta County Superior Court No. 6375),
based on the riparian rights of the parties,
Pacific Gas & Electric Company must
maintain the level of Fall River down-
stream from the area in controversy at
almost constant level, varying by a maxi-
mum of only one foot throughout the year.
The decision was affirmed in Callison
v. Mt. Shasta Power Corp. (1932) 123
Cal.App. 247, 11 P.24d 60.

The State Department of Fish and Game
have stocked quantities of fish in the river
ever since 1932. Measurements offered in

the tendency is to to embrace within the
definition of mavigability a strenm capa-
ble of floating logx. (Curry v. ITill (Okla.
Sup.Ct.1969) 460 D.20 933, 935-936;
Rushton ex rel. Hoffmaster v. Taggart
(1943) 306 Mich. 432, 11 N.W.2a4 193,
106; Nckoosa Edwards DPaper Co. v.
Railrond Com. (1930) 201 Wis. 40, 229
N.W. 631: Collins v. Gerhardt (1926)
9237 Mich. 38, 211 N.W. 115, 117;
Diana Shooting Club v. ITusting (1914)
136 Wis. 261, 145 N.W. S16, 8§19; Vil-
lage of Bloomer v. Town of Dloomer
(1906) 128 Wis, 207, 107 N.W. 974, 979.

Laoss
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evidence show that the river varies in
width from 107 feet to 292 feet, and its
depth varies from 2.7 feet to 17 feet.

The court’s findings that the river is
navigable in fact is well supported.

Under the common law the issue of navi-
gability was determined by a decision on
whether or not the tide ebbed and flowed
in a given portion of a stream or tributary.
If it did, the stream was navigable. Be-
cause of the difference between rivers in
England and those in the United States,
this rule was not adopted in this country.
The rule generally adopted here was that
if waters were navigable in fact, they were
navigable in law, and originally naviga-
bility was defined as a stream susceptible
to the useful commercial purpose of carry-
ing the products of the country. Wright
v. Seymour (1886) 69 Cal. 122, 10 P. 323,
seems to indicate that that was the original
definition of navigability in California. As
will appear hereinafter this is no longer
the rule in this state.

1 Waters and Water Rights (Clark Ed.)
page 216, indicates that the basic question
of navigability is simply the suitability of
the particular water for public use and
that modern authorities take that position.
With our ever-increasing population, its
ever-increasing leisure time (witness the
four and five day week), and the ever-
increasing need for recreational areas
(witness the hundreds of camper vehicles
carrying people to areas where boating,
fishing, swimming and other water sports
are available), it is extremely important
that the public not be denied use of recrea-
tional water by applying the narrow and
outmoded interpretation of “navigability.”

(2] It hardly needs citation of authori-
ties that the rule is that a navigable stream
may be used by the public for hoating,
s.\vimming, fishing, hunting and all rccrea-
tional purposes. (Munninghoff v. Wis-
C(_msin Conservation Com. (1949) 255 Wis.
2;2. 38 N.w.z2d 712, 714+716; Willow
River Club v. Wade (1898) 100 Wis. 86,
76 N.W. 273; see Diana Shooting Club
v. Husting (1914) 156 Wis. 261, 145 N.W.
816, which pointed out that at common law

the rights of hunting and fishing were held
to be incident to the right of navigation.)

_|The modern tendency in several other
states, as well as here, to hold for use of the
public any stream capable of being used
for recreational purposes is well expressed
in Lamprey v. State (Metcalf) (1893) 52
Minn. 181, 53 N.W. 1139, where the court
said: “But if, under present conditions of
society, bodies of water are used for public
uses other than mere commercial naviga-
tion, in its ordinary sense, we fail to see
why they ought not to be held to be public
waters, or .navigable waters, if the old
nomenclature is preferred. Certainly, we
do not see why boating or sailing for
pleasure should not be considered naviga-
tion, as well as boating for mere pecuniary
profit.” Lamprey points out that there are
innumerable waters—Ilakes and streams—
which will never be used for commercial
purposes but which have been, or are
capable of being used, “for sailing, rowing,
fishing, fowling, bathing, skating” and
other public purposes, and that it would
be a great wrong upon the public for all
time to deprive the public of those uses
merely because the waters are either not
used or not adaptable for commercial pur-
poses. (Cases from other states which
cite with approval the test in Lamprey
v. State, supra, include Coleman v. Schaef-
fer (1955) 163 Ohijo St. 202, 126 N.E.2d
444, 446; Hillebrand v. Knapp (1937) 65
S.D. 414, 274 N.W. 821, 822; Roberts v.
Taylor (1921) 47 N.D. 146, 181 N.W. 622,
625-626; see Muench v. Public Service
Com. (1952) 261 Wis. 492, 53 N.W.2d 514,
519, wherein a Wisconsin statute now
makes a stream navigable in fact which is
capable of floating any boat, skiff or canoe,
of the shallowest draft used for recreation
purposes.)

Among other authorities applying the
definition of navigability as the capability
of the stream being used for recreational
purposes arc the following: Diana Shoot-
ing Club v. Husting, supra, 145 N.W. 816,
818, where the court held navigable the
widening of Rock River in Malzahn’s Bay,
Wisconsin, which varied seasonably from
8 inches to 2 feet in depth and which

_l1046
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sometimes had no water in it. The court
pointed out that availability for rowboats
made the stream navigable. Rushton ex
rel. Hoffmaster v. Taggart, supra, 11 N.W.
2d 193, 195, held navigable and open to
public use a stream ‘‘ ‘not navigable in the
sense of commercial travel by any kind
of boat.’” The fact that during periods
of high water logs were run with the aid
of dams was not the determining factor
in the decision.

In Willow River Club v. Wade, supra,
76 N.W. 273, a small stream was held
navigable although except in times of high
water it was impossible to get up the
stream as far as the main falls in a row-
boat without dragging or pushing it on the
bottom of the river in numerous shallow
places. Here again, the fact that logs
were driven down the river upon freshets
and by the aid of dams was not a control-
ling matter.

_l1047 _|In Ne-Bo-Shone Association, Inc. v. Ho-

garth (W.D.Mich.1934) 7 F.Supp. 885,
affd. 81 F.2d 70 (6th Cir. 1936) the stream
was held navigable although while used
for floating logs in freshets and by the
aid of dams, it was never used by boats for
commercial purposes. Its average depth
was 215 feet and average width was 50
feet.

In Collins v. Gerhardt (1926) 237 Mich.
38, 211 N.W. 115, a fisherman was held
not guilty of a trespass for fishing in the
Pine River, a river upon which logs had
been floated seasonally.

Canoe and rowboat navigation and log
floating were held in Nekoosa Edwards
Paper Co. v. Railroad Com. (1931) 201
Wis, 40, 228 N.\W. 144, affd. 283 U.S. 787,
51 S.Ct. 332, 75 L.Ed. 1415, to make a
stream only 2 to 215 feet deep navigable.

In Wilbour v. Gallagher (1969) 77 Wash.
2d 306, 462 P.2d 232, 238, the court said,
“The law is quite clear that where the
level of a navigable body of water fluc-
tuates due to natural causes so that a
riparian owner’s property is submerged
part of the ycar, the public has the right
to use all the waters of the navigable lake
or stream whether it be at the high water
line, the low water line, or in between.”

19 Cal.App.3d 1046

In St. Lawrence Shores, Inc. v. State
(1969) 60 Misc.2d 74, 302 N.Y.S.2d 606,
612, a stream which varied from 6 to 8
feet in depth was held navigable because
of use by pleasurc and sport fishing craft

"during ice frec season.

This brings us to the California author-
itics.

With the exception of the 1886 case of
Wright v. Seymour, supra, 69 Cal. 122,
10 P. 323, and Ford v. County of Butte
(1944) 62 Cal.App.2d 638, 145 P.2d 640,
an action to quiet title to land beneath the
Feather River, in which the court held the
portion of that river involved was non-
navigabic because it was not inciuded in
the Harbors and Navigation Code’s list
of navigable strcams, and Fall River
Valley Irrigation Dist. v. Mt. Shasta Power
Corp. (1927) 202 Cal. 56, 259 P. 444, here-
inafter discussed, there is no California
case repudiating the modern rule that
navigability of a stream may ecxist without
its having been used for commercial pur-
poses.

In Churchill Co. v. Kingsbury (1918) 178
Cal. 554, 538, 174 P. 329, 330, the court
pointed out that in California “ ‘all waters
are deemed navigable which are really
so.”” (See City and County of San Fran-
cisco v. Main (1913) 23 Cal.App. 86, 88,
137 P. 281.)

“* * * The right of the public to use

navigable waters, however, is not jlimited _f1o4s

to any particular type of craft. Pleasurc
yachts and fishing boats arc used for
navigation * * *” (Mijramar Co. v.
City of Santa Barbara (1943) 23 Cal2d
170, 175, 143 P.2d 1, 3.)

In Forestier v. Johnson (1912) 164 Cal
24, 127 P. 136, the court held that members
of the public had an absolute right to
navigate and hunt in small boats on Fly’s
Bay, a slough of the Napa River, which
consisted of privately held tidelands covered
by shallow waters during some parts of the
day. The court held the area navigable
even though the waters had been used only
for hunting and the land was nearly bare
at low tide,
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Bohn v. Albertson (1951) 107 Cal.App.
2d 738, 238 P.2d 128, flatly held that hoat-
ing for pleasure is a sufficient test of
navigability.  The court quoted {from
Lamprey v. State, supra, 53 N.W. 1139,
scveral federal and state decisions dis-
cussing the issue, pointed out the trial
court's finding that the waters involved
were uscd to accommodate skiffs, row boats
and in somc places larger pleasure craft,
and then held the waters to be navigable.
Although the decision states that the waters
had been used for barges transporting peat
at high tide, a reading of the decision makes
it clear that that fact was considered of
minimal importance and the court was
positively holding that the dctermination of
navigability was based almost solely on the
waters’ use for floating and fishing. As
the court stated, “The situation at Frank’s
Tract is definitely within the rule of
LLamprey v. State, supra, 52 Minn. 181, 53
N.W. 1139, 18 L.R.A. 670.” (Emphasis
added.) (P. 747, 238 P.2d p. 135.) The
fact that at Frank’s Tract the tide ebbed
and flowed was not applied by the court
as a test of navigability, nor was the fact
of the proximity to the Frank’s Tract of
navigable water (the Sacramento River) of
any significance. That that fact is not
relevant is made clecar in City of Los
Angeles v. Aitken (1935) 10 Cal.App.2d
460, 52 P.2d 585, where the court held
Mono Lake to be navigable. (Sec also
Harl, & Nav.Code, § 101, concerning Clear
l.ake.)

Moreover, California has rejected the
common law rule that navigability is deter-
mined Dy whether the tide ebbs and flows
(as has virtually every jurisdiction in the
United States). (Churchill Co. v. Kings-
bury, supra, 178 Cal. 554, 174 P. 329.)

Several authoritics  discussing Boln
interpret that case as holding that the test
of mavigability is navigability in fact by
any kind of vessel for any kind of com-
meree or travel. (One authority is 2 Wit-

kin, Summary of Cal.Law (7th ed.) § 306,

p. 1128; another is California Pleasurc
Boating Law (Const. Ed. Bar) p. 366.)

The failurc of the Legislature to desig-
nate Fall River in the list of navigable
waters in Harbors and Navigation Code,
sections 101-106, is of no consequence. In
City of Los Angeles v. Aitken, supra, 10
Cal.App.2d 460, 52 P.2d 585, the court held
Mono Lake navigable although it was not so
declared in Harbors and Navigation Code.
Newcomb v. City of Newport Beach (1936)
7 Cal2d 393, 60 P.2d 825, held Newport
Bay a navigable waterway even though
at that time it was not so designated in
the code. The state acquired sovereignty
in all navigable streams in 1850. The
Legislature’s failure to include a water
course within its listing of waterways did
not and cannot cede such waterways into
private ownership. (Sec People v. Cali-
fornia Fish Co. (1913) 166 Cal. 576, 138
P. 79.) The state acquired title by its
sovereignty upon its creation in 1850. (Lc
Roy v. Dunkerly (1880) 54 Cal. 452.)

The fact that the County of Shasta and
the State Board of Equalization tax the
bed of the river is of no signficance on the
question of the river's navigability.

2. No Estoppel.

[3] . Defendants contend that by rcason
of the finding in Fall River Valley Irriga-
tion Dist. v. Mt. Shasta Power Corp., supra,
202 Cal. 56,.259 P. 444, plaintiff is estopped
to assert that IFall River is in fact navigable.
The trial judge, Honorable Thomas M.
Montgomery,4 in his memorandum of opin-
ion answered this contention well. He
obtained from the State Library the bricfs
filed in the case and cxamined them and
the pleadings, as well as the reported opin-
ion, He stated: “The actual holding of
the IFall Rizer Valley District case, a water
rights case, is that defendant had vested
riparian rights to use the cntire ordinary
and natural flow; and that plaintiffs’
permit to appropriate, which was ‘subject
to vested rights,’ gave it no right to water.

4. Judge of the ‘Superior Court of Humboldt County, assigned to the Shasta County Superior

Court,

J1o4s
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“The criterion to use in determining
whether a finding creates collateral estop-
pel is: Was the finding necessary to the
judgment? If it was unnecessary, there
is no collateral estoppel (Albertson wv.
Raboff, 46 Cal.2d 375 [295 P.2d 405] (1956),
Witkin, California Procedure, 'Judgment,’
§ 65(b)). Applying this criterion to the
finding in question, the matter of naviga-
bility or non-navigability has no bearing on
the riparian rights. (See Hutchins, The
Calif. Law of Water Rights, published by
State of California, Printing Division, 1956,
page 218, and cases which are cited.) The
finding of non-navigability was therefore
unnecessary to the judgment, and no col-
lateral estoppel is created by the former
decision, * * *”

Moreover, neither the People of the
State of California nor any of the defend-
ants were parties in that action, nor are
any of the defendants in_wrivity with the
parties to that action. An irrigation district
is in no way in privity with the People of
the State of California. The district con-
sists merely of lands susceptible to irriga-
tion from a common source and by the
same waterworks system. (Wat. Code,
§ 20700.) TIts purpose is to control, dis-
tribute, store, treat, purify, recapture and
salvage any water within that area. (Wat.
Code, § 22078.) Its functions have nothing
to do with use of navigable waterways for
boating, fishing and recreation.

Even assuming that navigability was
properly an issue in that case, it is not
relevant to this action, as i1t dealt with a
different area of Fall River than is in-
volved here.

Nor is the question of title to the bed
of Fall River relevant. This is not an ac-
tion by the State of California to quiet
title to the bed of a navigable stream. It
is an action to abate a public nuisance—the
defendants’ unlawful obstruction of and

the public’s right to navigate and fish a
navigable stream,

Just as the court held in Bohn v. Albert-
son, supra, 107 Cal.App.2d at page 749,
238 P.2d 128, the real question here is not
of title but whether the public has the right
of fishing and navigation,
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[4] California's sovereignty and juris-
diction over navigable waters and lands
underneath them, makes it unnecessary for
the federal government, in granting patents
to lands riparian to such waters, to reserve
such sovereign rights and hence the lack
of such reservations in the patents to the
lands riparian to the river is irrelevant to
the issue of navigability.

[5] The streams of California are a
vital recreational resource of the state.
The modern determinations of the Cali-
fornia courts, as well as those of several
of the states, as to the test of navigability
can well be restated as follows: members
of the public have the right to navigate
and to exercise the incidents of navigation
in a lawful manner at any point below high
water mark on waters of this state which
are capable of being navigated by oar or
motor propelled small craft,

[6] The attention of this court has been
directed to the recent case of Utah v. United
States (1971) 403 U.S. 9, 91 S.Ct. 1775,
29 L.Ed.2d 279, wherein the Supreme Court
in determining the navigability of Salt
Lake reiterated the federal test of naviga-
bility as the use of the waters “‘as high-
ways for commerce, over which trade and
travel are or may be conducted in the
customary modes of trade and travel on
water * * *’” (403 U.S. p. 10, 91 S.Ct.
p. 1776, 29 L.Ed. 281.) However, as
pointed out by amici curiae the federal test
of navigability, involving as it does prop-
erty title questions, has always been much
more restrictive than state tests dealing
with navigability for|purposes of the right
of public passage. (See Youngstown Mines
Corp. v. Prout (1963) 266 Minn. 450, 124
N.W.2d 328, 341-342; State, by Burrquist
v. Bollenbach (1954) 241 Minn. 103, 63
N.W.2d 278, 287-288.) The federal test of
navigation does not preclude a more liberal
state test establishing a right of public
passage whenever a stream is physically
navigable by small craft.

\ Judgment is affirmed.

PIERCE, P. J., and FRIEDMAN, ],
concur.
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consistent with the due fulfillment of what
they, by virtue of their offices or employ-
ments, had undertaken. Such a charge or
insinuation is libelous per se. (Maidman
. Jewnsh Publications, Inc., 54 Cal.2d 643,
650-651, 7 CakRptr. 617, 355 P.2d 265
[1960].) It was not necessary, therefore,
that plaintiffs alege special damages or
explanatory mattdrs such as inducement,
innuendo or othet extrinsic facts, (Civ.
Code § 45a; Maidman v. Jewish Publica-
tions, Inc., supra, |54 Cal2d at p. 654, 7
Cal.Rptr. 617, 355 I.2d 265; Layne v. Kir-
by, 208 Cal. 694, 606, 284 P. 441 [1930];
Boyich v. Howell, 421 Cal.App.2d 801, 802,
34 Cal.Rptr. 794 [1963]); Megarry v. Nor-
ton, supra, 137 CallApp.2d 581, at p. 583,
290 P.2d 571.)

{11

[9,10] We now lriefly consider a point
not raised by eithkr party. The first
amended complaint alleged that defendants
published the letter ir) response to inquiries
from union members @nd their families re-
garding the delay in pdyment of a portion
of their wages. Thus, \under Civ.Code §
47, subd. 3,5 such commur)cation was privi-
leged if it was made withjut malice. “In
such a case malice becomes\the gist of the
action and it must exist as u fact before
the cause of action will Ne. . . .
Hence, where the complaint \discloses a
case of qualified privilege, no\ malice is
presumed and in order to state a cause of
action the pleading must contain\affirma-
tive allegations of malice in fact.” ¢, (Locke
v. Mitchell, 7 Cal.2d 599, 602, 61 P.2d 922,
924 [1936]. See also Noonan v. Rousselot,
239 Cal.App.2d 447, 452453, 48 Cal.Rptr.
817 [1966]; Ewerelt v. California Teach-
ers Assn., 208 Cal.App.2d 291, 294-295, 25
Cal.Rptr. 120 [1962); Jackson v. Under-
wrilers’ Report, Inc., 21 Cal.App.2d 591,

5. Civil Code § 47: “A privileged publica-
tion or broadcast is one made 1
3. In a communication, without malice, to a
person interested therein, (1) by one who is
also interested, or (2) by one who stands in
such relation to the person interested as to
afford a reasonable ground for supposing the
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593, 9 P.2d 878 [1937].) By pleading
that deféndants published the letter with
of its falsity, plaintiffs ade-
quately alleged malice in fact. (MacLeod
o. Tribune\Publishing Co., supra, 52 Cal.2d
536 at pp. 3%1-352, 343°P.2d 36; Washer .
Bank of Awerica, supra, 21 Cal.2d 882 at
p. 831, 136 K2d 297; Boyich v. Howell,
supra, 221 Ca\App.2d 801 at p. 803, 34
Cal.Rptr. 794.)

The judgment \s reversed, with direc-
tions to the trial cqurt to permit plaintiffs
to amend their comiplaint, if necessary, as
set forth herein in footnote 3.

KINGSLEY, Acting P. J., and JEF-
FERSON, ]J., concur,

55 Cal.App.3d 560
William HITCHINGS et al., Plaintlffs,
Cross-Defendants and Appeliants,
v.
DEL RIO WOODS RECREATION AND
PARK DISTRICT, a Public Agency, et al.,

Defendants, Cross-Complainants and Re-
spondents,

Civ, 35733.

Court of Appeal, First District,
Division 4.
Feb. 23, 1976.

Action was brought to establish right
to free and unobstructed navigation of por-
tion of the Russian River. The Superior
Court, Sonoma County, Vernon Stoll, J.,
declared the river section involved to be
nonnavigable and that plaintiff had no

motive for tlie communication innocent, or
(8) who is requested by the person interested
to give the information.”

6. Civil Code § 48 provides that in the case
of a privilege defined in § 47, subd. 3, ‘‘malice
is not inferred from the communication.”

et
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right to navigate boats on the river but de-
clared that plaintiffs had rights to use
property of recreation and park district
and plaintiffs appealed. The Court of Ap-
peal, Caldecott, P. J., held that river which
in its natural state is navigable in fact for
approximately nine months every year un-
der the recreational boating test of naviga-
bility is navigable at law.

Affirmed in part and otherwise re-
versed.

|. Navigable Waters e=I(l)

Navigability is essentially a question
of fact, and must in each case be deter-
mined on the factual circumstances of the
particular waterway.

2, Commerce €&=8(8), 12
Navigable Waters & 1(3)

Although the federal government re-
tains paramount control over waters navi-
gable under the commerce clause defini-
tion, in all other respects, the states are
free to prescribe their own definitions of
navigability, and, when not in conflict with
federal dominion, exclusive control of wa-
ters is vested in the state, whether the wa-
ters are deemed navigable in the federal
sense or in any other sense. West's Ann.
Const. art. 15, § 2; West’s Ann.Civ.Code, §
3479; West's Ann.Pen.Code, § 370;
West's Ann.Harbors & Nav.Code, § 131.

3. Navigable Waters &=1(3)

For purposes of public use of waters,
state may adopt different and less strin-
gent test of navigability than the federal
commerce clause definition. West's Ann.
Const. art. 15, § 2; West's Ann.Civ.Code, §
3479:  West's Ann.Pen.Code, § 370;
West's Ann.Harbors & Nav.Code, § 13L

4, Navigahle Waters &1(3)

Even for bed title questions, where
there is no conflict with a federal grant,
states need not use a federal definition of
navigability,. West's Ann.Const. art. 15, §
2: West's Ann.Civ.Code, § 3479; West's
Ann.Pen.Code, § 370; West's Ann.Har-
bors & Nav.Code, § 131.

Cile as. App., 127 Cal.Rptr. 830

5. Navigable Waters €=1(1)

Navigability for purposes of a public
navigational easement need not be evaluat-
ed as of the date of statehood; it may lat-
er arise. West’s Ann.Const. art. 15, § 2;
West's Ann.Civ.Code, § 3479; West's
Ann.Pen.Code, § 370; West's Ann.Harbors
& Nav.Code, § 131.

6. Navigable Waters &=1(3)

Navigability in law should not be
based on mere navigability in fact during
infrequent or brief periods of high or flood
waters. West's Ann.Const. art. 15, § 2;
West’s Ann.Civ.Code, § 3479; West's
Ann.Pen.Code, § 370; West's Ann.Harbors
& Nav.Code, § 131.

7. Navigable Waters &= 1(6)

Portion of river which, in its natural
state, was navigable in fact for approxi-
mately nine months every year under the
recreational boating test of navigability
was navigable in law and plaintiffs had
right to free and unobstructed navigation
on that part of the river. West's Ann.
Const. art. 15, § 2; West's Ann.Civ.Code, §
3479; West’s Ann.Pen.Code, § 370;
West’'s Ann.Harbors & Nav.Code, § 13L

8, Navigable Waters €&=2

State has absolute power to control,
regulate and utilize navigable waters with-
in the terms of its public trust, subject
only to the paramount supervisory powers

of the federal government.

9. Declaratory Judgment €&=385

Ruling that plaintiffs, as members of
the public, had right to use property of
recreation and park district subject to rea-
sonable regulations adequately protected
plaintiffs' rights in use of district property
to gain access to navigable river, West's
Ann.Public Resources Code, § 5782.21.

—_—————

Lillick, McHose & Charles, R. Frederic
Fisher, Barbara B. Buggert, San Francis-
co, for plaintiffs-appellants.

Passalacqua & Mazzoni, Francis M. Pas-
salocqua, Healdsburg, for defendants-re-
spondents.
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Evelle J. Younger, Atty. Gen., Jay L.
Shavelson, Asst. Atty. Gen., John Briscoe,
Deputy Atty. Gen., San Francisco, amicus
curiae in support of plaintiffs-appellants.

Geary, Geary, Shea & Pawson, Michael
F. O’Donnell, Santa Rosa, amicus curiae in
support of defendants-respondents.

_Is63 _| CALDECOTT, Presiding Justice.

_Lsss

The question presented by this appeal is
whether an 11-mile portion of the Russian
River is a navigable stream and thus open
to the public for boating and recreational
activities. We conclude that it is,

Plaintiffs-appellants are persons with
varied interests who have joined in this ac-
tion to protect their right to free and
unobstructed navigation on this part of the
river. Defendants-respondents are Del Rio
Woods Recreation and Park District (the
District), a public entity formed pursuant
to Public Resources Code section 5780 et
seq., and Del Rio Homeowners Association
(homeowners), a nonprofit corporation
consisting of property owners within the
boundaries of the District. The District
owns two properties involved in this dis-
pute, Del Rio Beach and a parking lot.
The parking lot is located between the riv-
er and a public road.

Appellants sought declaratory relief as
to the navigability of the Russian River
passing through the District and public
rights of access to the properties owned by
the District. The trial court declared the
river section involved to be non-navigable
under theories of navigability, implied ded-
ication, prescription, or custom. The court
held that appellants have no right to navi-
gate boats on the river. The judgment
further declared that appellants, as mem-
bers of the public, do have rights to use
District property “for boating, portage, ac-
cess to or egress from the River, boat
landing, launching and car parking, based
on the public ownership and park status of
such property, subject to the District’s
rightjas a government entity reasonably to
regulate the time, place and manner of
such public uses of such property.”
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Three crucial findings were made by the
court concerning na\‘r\lgability in fact of the
river over the stretch in question. These

" were: “9. In its natural state, prior to in-

stallation of a U. S, Army Corps of Engi-
neers flood control project, which stores
winter flood waters and releases them in
the summer and autumn, and prior to proj-
ects which artificially divert Eel River ba-
sin waters into the Russian River, so that
about 109% of the total annual flow of the
Russian River consists of Eel River wa-
ters, the Russian River as it passes from
the Alexander Valley Bridge through the
District’s boundaries often had little or no
water flow during the late summer and
early fall months, and hence was not navi-
gable in fact during those months. 10.
The Russian River from the Alexander
Valley Bridge to the downstream boundary
of the District is periodically navigable in
fact and is navigated at various times
throughout the year by small flat-bottomed
power boats, rowboats, kayaks and canoes.
However, this small boat navigation would
not ordinarily be possible during the late
summer and early fall months in the ab-
sence of the navigational improvements re-
ferred to in the prior finding and by virtue
of the damming of the stream by the Dis-
trict. Winter and early spring use is pri-
marily and occasionally by fishermen.
From late spring to early fall the primary
boating use is for recreational boating.
During winter/spring high water flow, the
River has the capacity to float and during
floods from time to time does float stray
logs, but not on a commercial log floating
basis. 11, Canoes were rented during the
summer at Del Rio Beach in the late 1920’s
and 1930's. However, that was subsequent
to the creation of Lake Pillsbury reservoir
above Scott Dam in or about 1926. From
this the court concludes that the River
within the District’s boundaries did not be-
come navigable in fact as above described
basis until after about 1926.)" (Emphasis
added.)

The court thus found that, (a) in its nat-
ural condition, prior to certain improve-
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ments in the early part of this century, the
river section at issue was navigable in fact
except “often during the late
summer and early fall months”; and (b)
the river section is currently navigable in
fact throughout the year, though during
the late summer and early fall this is only
true because of the artificial improve-
ments. On the basis of its findings, the
court concluded that the river section is
not “navigable in law’ because in its natu-
ral condition it was often not navigable in
fact during late summer and early fall
months.

I
The Finding of Non-navigabilily In Fact
During Certain Months Prior To 1926
Is Supported By Substantial Evidence

The sole evidentiary challenge by appel-
lants concerns the court’s finding that the

river was not navigable in fact during late | @

summer and early fall prior to the installa-
tion of upstréam dams, reservoirs, and di-
version works in or about 1926.

[1] As both parties and the court below
correctly observed, navigability is essential-
ly a question of fact, and must in each
case be determined on the factual circum-
stances of the particular waterway.
(Churchill Co. v. Kingsbury, 178 Cal. 554,
558, 174 P. 329; Bohn w. Albertson, 107
Cal.App.2d 738, 742, 238 P.2d 128.) “Those
rivers must be regarded as public navigable
rivers in law which are navigable in fact.”
(The Daniel Ball, 77 U.S. (10 Wall.) 557,
563, 19 L.Ed. 999; Bohn v. Albertson, su-
pra) This is the American rule, and is
apparently applied uniformly throughout
the country. However, as will be seen be-
low, “to call it a fact cannot obscure the
diverse elements that enter into the appli-
cation of the legal tests as to navigability.”
(U. S. v. Appalachian Power Co., 311 U.S.
377, 405, 61 S.Ct. 291, 298, 85 L.Ed. 243.)

The finding concerning non-navigability
at certain times prior to the artificial im-
provements must be tested under the oft-
repeated rules that the “reviewing court
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starts with the presumption that the record
contains evidence to sustain every finding
of fact," (Foreman & Clark Corp. . Fal-
lon, 3 Cal.3d 875, 881, 92 Cal.Rptr. 162, 166,
479 P.2d 362, 366), and the power of the
appellate court “begins and ends with a de-
termination as to whether there is any sub-
stantial evidence to support” the findings.
(Simon wv. Simon, 260 Cal.App.2d 626, 631,
67 Cal.Rptr. 323.)

The evidence presented was sufficient to
support the finding. The statistical evi-
dence consisted of streamflow data from
December 1910 to August 1913, taken at a
gauge about five miles upstream of the

river section in question. These records
indicated minimal or zero flow during late
summer and early autumn months. Only
one measurement was introduced concern-
ing the precise area at jssue, and that
showed a low flow in August 1911 One

expert witness testified that, but for the

virtually dry from August to October in an
average year. A second witness stated
that United States Geological Survey rec-
ords would show the river was dry at cer-
tain times prior to the improvements.

Appellant argues that because (a) the
streamflow, statistics do not relate to the
precise section of the river in question
here, and (b) the statistics cover such a
short period in time, they are inadequate as
a matter of law to support the finding, as
there was no evidence that they represent-
ed normal natural streamflow in the area
in issue. However, no contrary testimony
was presented as to the time period in:
volved. Based upon the foregoing evi-
dence and reasonable inferences therefrom,
we are unable to say that the evidence was
insufficient to support the finding of the
court below.

11
A Stream Need Not Be Navigable In
Fact In All Seasons Or Throughout
The YVear To Be Navigable In Law
Appellants’ primary challenge concerns
the court’s conclusion that the river is not

rtificial improvements, the river would be _|ses
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“navigable in law.”
on two contentions: navigability in law
does not require navigability in fact
throughout the year, and navigability in
law does not require navigability in fact in
unimproved natural condition,

As noted earlier, navigability is primari-
ly a factual question, and each case must
therefore turn on the characteristics of the
particular stream. However, the court be-
low applied an incorrect legal test of navi-
gability to the facts it found, and there-
fore, reached an incorrect legal conclusion.

The historical background of the legal
definitions of navigability has been ex-
plored elsewhere and need not be repeated
here. (See The Daniel Ball, supra, 77 U.
S. at p. 563, 19 L.Ed. 999; People Ex. Rel.
Baker v. Mack, 19 Cal.App.3d 1040, 1045,
97 Cal.Rptr. 448.) Unfortunately, there
has been some confusion over the years as
to the applicable definition of the term, as
it has different meanings dependent upon
the problem under consideration. Briefly,
these may be stated as follows:

|67 | Two federal definitions exist. The first,

utilized for commerce clause purposes, is
expressed in U. S. v. Appalachian Power
Co., supra: rivers are navigable in law
which are, in fact, used or susceptible of
being used in their natural condition, or
with reasonable improvements, for pur-
poses of trade and commerce. (311 U.S.
at pp. 406409, 61 S.Ct. 291, citing The
Daniel Ball, supra; The Montello, 87 U.S.
430, 22 L.Ed. 391; Rochester Gas & Elec-
tric Corp. v. Federal Power Com’n, 2 Cir,,
344 F.2d 594, 595-596, cert. den., 382 U.S.
832, 86 S.Ct. 72, 15 L.Ed.2d 75.) Substan-
tially, the same language is used in defin-
ing navigability for purposes of admiralty
and maritime jurisdiction (United States v.
Stoeco Homes, Inc.,, 3 Cir., 498 F.2d 597,
cert. den., 420 U.S. 927, 95 S.Ct. 1124, 43
LEd.2d 397; Wreyford v. Arnold, 82
N.M. 156, 477 P.2d 332, 336), and the
definition is likewise a federal question.
(United States v, White's Ferry Incorpo-
rated, D.C., 382 F.Supp. 162, 165.)
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The second federal definition is utilized
to determine the respective rights of the
states and the United States to the title of
stream beds. This is a matter of federal,
not local, law (United States v. Oregon,
295 U.S. 1, 14, 55 S.Ct. 610, 79 L.Ed. 1267;
United States v. Holt Bank, 270 U.S. 49,
55-56, 46 S.Ct. 197, 70 L.Ed. 465), and a
uniform federal test is mandatory upon the
state and federal courts alike. (State v.
Bunkowski, 88 Nev. 623, 503 P.2d 1231,
1233.) The test applied is the basic “com-
merce clause” test, with two exceptions: it
is applied to the stream in its natural con-
dition, and is determined as of the time of
admission of the state to the United States,
(Utah v. United States, 403 U.S. 9, 10-11,
91 S.Ct. 1775, 29 1L.Ed.2d 279; Usnited
States v. Holt Bank, supra; Oklahoma v.
Texas, 258 U.S. 574, 586, 42 S.Ct. 406, 66
L.Ed. 771; Bohn v. Albertson, supra, 107
Cal.App.2d at p. 742, 238 P.2d 128.)

[2] These federal definitions are con-
trolling when applicable to the context of
the problem at hand, and the federal gov-
ernment retains paramount control over
waters mnavigable under the commerce
clause definition. However, in all other
respects, the states are free to prescribe
their own definitions of navigability, and,
when not in conflict with federal dominion,
“the exclusive control of waters is vested
in the state, whether the waters are
deemed navigable in the Federal sense or
in any other sense.” (Day v. Armsirong
(Wyo. 1961) 362 P.2d 137, 143; Marks v.
Whitney, 6 Cal3d 251, 260, 98 CalRptr.
790, 491 P.2d 374; Colberg, Inc. v. State
of California Ex Rel. Dept. Pub. Wks.,
67 Cal.2d 408, 416417, 62 Cal.Rptr. 401, 432
P.2d 3, cert. den.,, 390 U.S. 949, 88 S.Ct.
1037, 19 L.Ed.2d 1139.)

L[3'5] Thus, for purposes of public use _|s&

of waters, the state may adopt different
and less stringent tests of navigability.
(Fox River Co. v. R. R. Comm., 274 U.S.
651, 655, 47 S.Ct. 669, 71 L.Ed. 1279;
Brewer Oil Co. v. United States, 260 U.S.
77, 89, 43 S.Ct. 60, 67 L.Ed. 140; ¥ ear v.
Kansas, 245 U.S. 154, 158, 38 S.Ct. 55, 62
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L.Ed. 214; Donnelly v. United States, 228
U.S. 243, 262, 33 S.Ct. 449, 57 L.Ed. 820;
Southern Ideho F. & G. Ass'n v. Picabo
Livestock, Inc., 96 Idaho 360, 528 P.2d
1295, 1298; State v. Bunkowski, supra, 503
P.2d at p. 1234; 1 Clark, Waters and Wa-
ter Rights, § 37.4(A), pp- 212-213.) Even
for bed title questions, where there is no
conflict with a federal grant the states
need not use a federal definition. (Brewer
0il Co. v. United States, supra, 260 U.S. at
p. 89, 43 S.Ct. 60.) Moreover, navigability
for purposes of a public navigational ease-
ment need not be evaluated as of the date
of statehood; it may later arise. (Bohn v.
Albertson, supra, 107 Cal.App.2d at pp.
742-743, 238 P.2d 128.) '

In California, if a stream is navigable
under the state definition, “a public right
of navigation exists and any obstruction of
a navigable stream is a public nuisance.
(Civ. Code, § 3479.) On the other hand, if
it is not navigable, the owners of riparian
properties have the right to obstruct the
use of the river as they own the stream,
banks and bed.” (People Ex Rel. Baker v.
Mack, supra, 19 Cal.App.3d at p. 1044, 97
Cal.Rptr. at p. 450.

The Mack court adopted what is essen-
tially a recreational boating test of naviga-
bility, noting that, “With our ever-increas-
ing population, its ever-increasing leisure
time (witness the four and five day week),
and the ever-increasing need for recrea-
tional areas (witness the hundreds of

. (E. g, Southern Idaho F. & G. Ass'n v.
Picabo Livestook, Ino, supra 528 P.2d 1207~
1208; Kelley Ez Rel, MacMullan v. Hallden,
51 Mich.App. 176, 214 N.W.2d 856 ; Lamprey
v. Metcalf, 52 Minn. 181, 53 NLWL. 1139, 1141,
1143: Fairchild v. Kraemer, 11 A.D.2d 232,
235, 204 N.Y.S.2d 823, 826; Roberts v.
Taylor, 47 N.D. 148, 181 N.W. 622, 625-626;
Mentor Harbor Yachting Club v. Mentor La-
goons, Inc., 170 Ohio St. 193, 163 N.E.2d
378, 377; Coleman v. Schaeffer, 163 Ohio
St, 202, 205, 126 N.E.2d 444, 446: Luscher
v. Reynolds, 158 Or. 625, 56 P.2d 1158, 1162;
Hillebrand v. Knapp, 65 8.D. 414, 274 N.OW.
821, 822; AMuench v. Public Service Commis-
sion, 261 Wis. 492, 53 N.W.2d 514, 519, aff'd,,
55 N.W.2d4 40.)

2. Article XV, section 2: “No individual,
partnership, or corporation, claiming or pos-

Cite as, App., 127 Cal.Rptr. 830

camper vehicles carrying people to areas
where boating, fishing, swimming, and oth-
er water sports are available), it is ex-
tremely important that the public not be
denied use of recreational water by apply-
ing the narrow and outmoded interpreta-
tion of ‘navigability.” (/d., at p. 1045, 97
Cal.Rptr. at p. 451.) The court concluded
that “[t]he federal test of navigation does
not preclude a more liberal state test estab-
lishing a right of public passage whenever
a stream is physically navigable by small
craft” (Id., at p. 1081, 97 Cal.Rptr. at p.
454; Bohn w. Alberison, supra) Other
states have similarly evolved a modern,
recreational or pleasure boat test of navig-
ability for public use or non-federal bed ti-
tle questions.!

No previous California case has consid-
ered the two specific matters raised here-
in: whether a stream must be navigable in
{fact, under the state definition, throughout
the year; and whether navigability in fact
is to be tested only by the natural condition
of the stream. In resolving these issues,
the state policy of unimpeded public use of
navigable  wafers, expressed in our
Constitution® and statutes,3 must be consid-
ered.

Cases from other jurisdictions, while not
controlling, are helpful in deciding the im-
port of seasonal non-navigability in fact.
The federal tests described above all ap-
pear to apply the principle enunciated in
Economy Light Co. v. United States: “nor

gessing the frontage or tidal lands of a harbor,
bay, inlet, estuary, or other navigable water
in this State, shall be permitted to exclude the
right of way to such water whenever it is
required for any public purpose, nor to de-
stroy or obstruct the free navigation of such
water; and the Legislature shall enact such
laws as will give the most liberal construction
to this provision, so that nccess 10 the navi-
gable waters of this State shall be always
attainable for the people thereof.”

Civil Code section 3479 {unlawful obstruc-
tion with free passage or use of usnvigable
waterway is nuisance) ; Pennl Code section
370 (same); Harbors and Navigation Code
section 131 (obstruction of navigable water-
way is misdemeanor).
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need the navigation be open at all seasons
of the year, nor at all stages of the water.”
(256 U.S. 113, 122, 41 S.Ct. 409, 412, 65 L.
Ed. 847; State of Utah v. United States, 10
Cir., 304 F.2d 23, 25, cert. den., 371 U.S. 826,
83 S.Ct. 47, 9 L.Ed.2d 65; Clark = Pigeon
River Improvement Slide & Boom Co., 8
Cir,, 52 F.2d 550, 553; United States v.
Crow, Pope & Land Enterprises, Inc., D.
C., 340 F.Supp. 25, 32-33.) Numerous
state courts, in varying contexts and
whether utilizing a recreational test or a
stricter commercial standard of navigabili-
ty, have similarly stated that navigability
in law is not dependent on navigability in
fact at all times or all seasons, nor on con-
tinuity of use or capacity for uset Writ-

ersjon the subject have expressed the same
principle. (E.g., 55 Ops. Cal Atty.Gen.

293, 301-302; California Pleasure Boating
Law (C.E.B.1963) § 4.54, p. 366 (“Neither
the existence of rapids or sandbars, nor the
necessity of portages . mnor the
availability of the stream only at certain
times during the year, impairs whatever
right of navigation otherwise exists.””); 65
C.J.S. Navigable Waters § 6c, pp. 76-77.)

No expressly contrary authority has been
cited by respondent or located by this
court. In view of the aforementioned state
policy considerations, this rule is both logi-
cal and persuasive, and it is therefore part
of the California definition of navigability
expressed in Mack.

[6] The duration of navigability in fact
required to make a stream navigable in law

4. (BE. g, McGahhey v. McCollum, 207 Ark.
180, 179 S.\W.2d 661, 664; Kelley Ex Rel.
AMacMullan v. Hallden, supra, 214 N.\W.2d
at p. 838, fn. 2; Rushion er rel. Hojfmaster
v. Taggert, 306 Mich. 432, 11 N.W.2d 193, 195
(stream only capable of floating logs during
seasonal high water periods) : Afoore v. San-
borne, 2 Mich. 519, 525; St. Lawrence Shores,
Ine. v. State, 60 Misc.2d 74, 302 N.Y.8.2d
606, 612 (navigable during ice-free season) ;
James Frazee Milling Co. v. State, 122 Mise.
5435, 204 N.Y.8. 645, 648; Logan v. Chas. K.
Spaulding Logging Co. (1920), 100 Or. 731,
190 P. 349, 350; American Red Cross v.
Hinson (1938) 173 Tenn. 667, 122 8.W.2d
433, 435; Monroe v. State, 111 Utah 1, 175
P.2d 759, 761; Kemp v. Puinam, 47 Wash.2d
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cannot be stated with precision; the char.
acteristics of the stream and circumstances
of its suitability Yor public use will vary
from case to case, and remain a factual
question. Cf. U. S. v. Appalachian Power
Co., supra, 311 U.S,, at p. 404, 61 S.Ct.
291.) An early California case, refusing
to find a stream navigable for purposes of
injunctive relief sought by lower riparian
owners against alleged nuisances by an up-
stream slaughterhouse and mill, stated: “t
must be capable of being used 10 an extent
that would make it of some walue as q
highway; or at least a stream that would
be so used for some portions of the year,
That it could be so used for a few days in
the rainy season and by the aid of dams
would not make the river navigable.”
(People v. Elk River M. & L. Co., 107 Cal.
221, 224, 40 P. 531, 532 (emphasis added) ;
cf. Miller & Lux v. Enterprise Etc. Co.,
142 Cal. 208, 212, 75 P. 770, 771 (basing a
finding of navigability on evidence that
“boats and barges did at times, at certain
seasons of the year, pass up and down” the
stream (emphasis added)); Willow River
Club v. Wade, supra, 100 Wis. 86, 76 N.W.
273, 276.) Of course, navigability in law
should not be based on mere navigability in
fact during infrequent or brief periods of
high or flood waters. (Oklahoma ©. Tex-
as, supra, 258 U.S., at pp. 589, 591, 42 S.Ct.
406; Cardwell v. County of Sacramento,
79 Cal. 347, 349, 21 P. 763.) Cases cited
by respondents fall into this Ilatter
category.’

580, 288 P.2d 837, 840; Munninghoff v. Wis-
consin Conservation Commission, 255 Wis.
252, 38 N.W.2d 712, 714; Diena Shoofing
Club v. Husting, 156 Wis. 261, 145 N.W. 816,
819; Willow River Club v. Wade, 100 Wis.
86, T6 N.W. 273, 276 (“it is not essential to
the public easement that this capacity be con-
tinuous throughout the yvear, but it is suffi-
cient that the stream have periods of navigable
capacity ordinarily recurring from year to
year, and continuing long enough to make it
useful as a highway”); Campbell Broun &
Co. v. Elkins, 141 W.Va, 801, 93 S.E.2d 248,
266.)

5. Respondents’ assertion that a conclusion of
navigability in law here will result in similar
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[7] The court below found that in its
natural state, the Russian River from Al-
exander Valley Bridge to the Del Rio Dam
is navigable irll_f_act for approximately nine
months every year (under the recreational
boating test of navigability). This is a
sufficient period to make it suitable, useful
and valuable as a public recreational high-
way for most of the year, and therefore it
is navigable in law. The effect of this
conclusion is clear: “It hardly needs cita-
tion of authorities that the rule is that a
navigable stream may be used by the public
for boating, swimming, fishing, hunting
and all recreational purposes.” (People
Ex Rel. Baker v. Mack, supra, 19 Cal.App.
3d at p. 1045, 97 Cal.Rptr. at p. 451; Marks
v, Whitney, supra, 6 Cal3d at p. 259, 98
Cal.Rptr. 790, 491 P.2d 374.)

As the conclusion of the court below as
to navigability in Jaw must be reversed on
this ground, it is not necessary for this
court to consider the issue of natural navi-
gability versus navigability in fact only
with improvements. Nothing said herein is
intended to express any opinion on that is-
sue. Nor is this court required to consider
the further questions raised by appellants
concerning public navigational rights based
on custom, implied dedication or prescrip-
tion.

Respondents have devoted a substantial
portion of their argument on appeal to the
matter of title to the stream bed, asserting
that a finding of navigability will result in
a taking of private land. As in both the
Bohn and Mack cases, however, the ques-
tion of title to the hed of a navigable
stream is not raised in this action to deter-
mine public use rights, nor is it relevant to
the issues herein presented for decision.
(People Ex Rel. Baker v. Mack, supra, 19
Cal.App.3d at p. 1050, 97 Cal.Rptr. 448;
Bohn v. Albertson, supra, 107 Cal.App.2d
at p. 749, 238 P.2d 128.) The ownership
of the bed is not determinative of public
navigational rights, nor vice-versa. (Fo-
restier v. Johnson, 164 Cal. 24, 31-32, 39,

status for “every freshet of water in any
defined water course throughout the State of

Cite ns. App., 127 Cal.Rptr. 830

127 P. 156; Bohn v. Albertson, supra, 107
Cal.App.2d at pp. 742-743, 752-753, 238 P.
2d 128; Southern ldaho F. & G. Ass'n @
Picabo Livestock, Inc., supra, 528 P.2d at
p. 1298; Wilbour v. Gallagher, 77 Wash.2d
306, 462 P.2d 232, 238; 55 Ops.Cal.Atty.
Gen., supra, at p. 294; 36 Ops.Cal.Atty.
Gen. 20, 26.) Thus, nothing said herein is
intended to express any opinion on the title
to the bed of the river section in question.

111

Appellants’ Rights In Use of District Prop-
erty Arve Adequately Protected By The
Judgment Entered Below

Appellants’ final contention is that the
trial court erred in failing to grant re-
quested declaratory relief concerning their

rights to utilize tht_zJ_District’s beach and s

parking lot property. The court ruled that
appellants, as members of the public, do
have the right to use the District property,
subject to reasonable regulations (to be re-
viewed by the court, which retained juris-
diction) by the District as to time, place,
and manner of public use. The prelimi-
nary injunction, forbidding interference
with such use, was continued unti] regula-
tions are established.

[8,9] The ruling of the court fully pro-
tects the rights of appellants. As observed
earlier, the state has absolute power to
control, regulate, and utilize navigable wa-
ters within the terms of its public trust,
subject only to the paramount supervisory
powers of the federal government.
(Marks v. Whitney, supra, 6 Caldd at p.
260, 98 Cal.Rptr. 790, 491 P.2d 374; Col-
berg, Inc. v. State of California Ex Rel.
Dept. Pub. Wks., supra, 67 Cal.2d at pp.
416417, 62 Cal.Rptr. 401, 432 P.2d 3.)
Under the statutes creating the District,
the Legislature authorized the District’s
Board of Directors to “make and enforce
all rules, regulations, and bylaws necessary
for the administration, government, and
protection of the property, improvements,

California during winter seasons at flood
stage" is thus without merit.
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and facilities under its management or be-
longing to the district.” (Pub.Res.Code, §
5782.21.) Until evidence to the contrary is
presented, it must be presumed that the
regulations promulgated by the District
will meet the requirements of all applicable
constitutional, Statutory and decisional
laws, and will give due regard to the public
navigational easement herein described.

The judgment is affirmed insofar as it
provides that plaintiffs (appellants), as
members of the public, have rights to use
the District’s property for boating, portage,
access to and egress from the River, boat
landing, launching and car parking, based
on the public ownership and park status of
such property, subject to the District's
right as a government entity reasonably to
regulate the time, pPlace and manner of
such public uses of such property. The
judgment is further affirmed as respects
the preliminary injunction and retained
jurisdiction. In all other respects, the
judgment is reversed.

Appellants to recover thejr costs on ap-
peal.

CHRISTIAN and EMERSONj* JJ,

concur,
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137 _| KAISER STEEL CORPORATION, a corpo-

ration, Plaintiff and Appellant,
AV

WESTINGHOUSE E CTRIC CORPORA-
TION, a corpor tlon, Defend-
ant and Reshondent,

Clv. 4390

Court of Appeal, Second Jistriet,
Division 1.
Feb. 25, 1976.

Buyer of electric motor for use in
steel mill filed suit against seller, asserting
Liability on theory of products liability,
breaches of express and implied warran-

* Assigned by the Chsirman
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ties, negligence, and res ipsa loquitur. The
Los Angeles County Superior Court, Rob-
ert C. Nye and Norman R. Dowds, JJ.,
granted summary judgment for defendant
on the warranty and res ipsa loquitur theo-
ries, and subsequently also granted defense
motions for nonsuit on the negligence and
products liability theories. Upon plaintiff's
appeal, the Court of Appeal, Thompson, J.,
held that read together, Code of Civil Pro-
cedure sections 2033 and 2034 empower a
trial court to relieve a party served with a
request for admissions from the conse-
quences of a defective denial; that the
six-month limitation for the exercise of ju-
dicial discretion to re]iq!ve from default
pursuant to Code of Civil Procedure sec-
tion 473 is inapplicable to action relieving
from the consequences of a defective deni-
al to a request for admissions; that since
the trial court, in ruling on plaintiff's re-
quest to be relieved of the consequences of
its unsworn denial of the request for ad-
missions, applied an’ improper standard,
and since the error was prejudicial, those
portions of the judément founded on the
facts deemed admitgéd had to be reversed;
that the trial court did not abuse its discre-
tion in granting defendant's motion to bi-
furcate the trial of the issues of liability
and damages; and that plaintiff was not
within the class of persons protected by the
doctrine of products liability.

Affirmed in part and reversed in part.

I. Discovery €=129

Read together, those provisions of the
Code of Civil Procedure pertaining to re-
quests for factual admissions empower the
trial court to relieve a party served with a
request for admissions from the conse-
quences of a defective denial, and since
this power stems from those provisions
themselves and is not dependent on the
general authority of a trial court to relieve
a person from default, the six-month limi-
tation for exercise of judicial diseretion to
relieve from default is inapplicable to ac-

of the Judicial Counecil,
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California regulators want to spend billions to reduce
a fraction of water usage
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Maria Dolores Diaz, who lives in Fresno County, keeps a bowl in the sink while she washes her hands to save water.
Photo by Larry Valenzuela, CalMatters/CatchLight Local

In summary

Household use is a tiny fraction of California’s overall water supply, but the state wants to spend billions of dollars to
make a tiny reduction in that already infinitesimal bit of water consumption.



7
Hydrologists measure large amounts of water in acre-feet — an acre of water one-foot deep, or 326,000
gallons.

In an average year, 200 million acre-feet of water fall on California as rain or snow. The vast majority of it
sinks into the ground or evaporates, but about a third of it finds its way into rivers. Half of that will

eventually flow into the Pacific Ocean.

That leaves approximately 35-40 million acre-feet for human use, with three-quarters being applied to
fields and orchards to support the state’s agricultural output, and the remaining quarter — 9-10 million
acre-feet — being used for household, commercial and industrial purposes.

In other words, nearly 39 million Californians wind up using about 5% of the original precipitation to
water their lawns, bathe themselves, operate toilets and cook their food.

That number is important because it is such a tiny amount, even though the state’s perennial household
water conservation programs imply that taking fewer showers or reducing lawn watering will somehow
solve the state’s water problems.

The ludicrous nature of those propagandistic appeals is quite evident in the state Water Resources
Control Board’s new plan to force local water agencies into cutting household water use even more, no
matter the multibillion-dollar cost, and with penalties if they fail to meet quotas.

The water board says the plan, which was authorized by the Legislature in 2018, would reduce household
use by 440,000 acre-feet a year when fully implemented. That would be about 5% of current use, which is
only about 5% of average precipitation — scarcely a drop in the bucket.

The plan is drawing some well-reasoned criticism from two independent observers, the Legislative
Analyst Office, an arm of the Legislature, and the Public Policy Institute of California, the state’s premier

think tank.
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The LAO, in a report to the Legislature, said the plan “will create challenges for water suppliers in several
key ways, in many cases without compelling justifications.”

In essence, the LAO said, local water agencies would have to jump through the state’s hoops by
spending billions of dollars for a tiny reduction in overall water use that could have an adverse impact on
low-income families.

The PPIC is similarly skeptical, summarizing the plan as “very high cost for little benefit.” PPIC fellows
David Mitchell and Ellen Hanak also pointed out its effects on low-income communities and the difficulty
it would impose on local governments’ programs to plant and maintain trees as a shield against hot
summer weather.

California does indeed have a water supply problem, mostly because its political leaders for decades
have failed to expand the state’s water infrastructure that had been built during the mid-20th century.

Household use is not the problem. It cannot be because it is such a tiny part of the overall water picture
and actually has declined, in relative terms, as the state’s population reached 40 million, more than
twice what it was when the last major water works were constructed.

The major mismatch of demand and supply occurs in the two largest categories of water use, agriculture
and the environment. Agricultural water agencies and environmental groups have been jousting for
decades in the Legislature, in Congress, in courts and in regulatory agencies such as the water board
over how much water farmers can draw and how much should remain in rivers to protect habitat for fish
and other wildlife.

That’s the issue that must be resolved by reallocating existing supplies, building new storage and/or
creating new supplies, such as desalination of seawater. Spending billions of dollars to save a few
gallons of household water is just an expensive exercise in virtue-signaling that accomplishes virtually
nothing.
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