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From:                                         Larry Hampson
Sent:                                           Thursday, March 07, 2019 8:26 AM
To:                                               'Bjornstad, Christopher@DOT'
Subject:                                     RE: Caltrans Comment Letter (Carmel River Riparian Corridor)
 
Thank you.  Any permits issued along the Carmel River by MPWMD require the project proponent to obtain all
necessary local, State, and Federal permits/authorizations prior to initiating work.  I believe the only CALTRANS
easement or ROW across the Carmel River is at Highway 1.
 
Larry Hampson, District Engineer
Monterey Peninsula Water Management District
5 Harris Ct., Bldg G, Monterey CA 93940
P.O.  Box 85, Monterey CA 93942
OFFICE: (831) 658-5620
FAX: (831) 644-9560 or MOBILE: (831) 238-2543
http://www.mpwmd.net/

 
From: Bjornstad, Christopher@DOT <Christopher.Bjornstad@dot.ca.gov> 
Sent: Wednesday, March 06, 2019 4:34 PM
To: Larry Hampson <Larry@mpwmd.net>
Subject: Caltrans Comment Letter (Carmel River Riparian Corridor)
 
Good Afternoon,
 
Please see the attached Caltrans District 5 comment letter for the Modification of the Extent of the Carmel River Riparian
Corridor. An original copy has been sent via mail. If you have any questions please let me know.
 
Thanks,
Chris Bjornstad
Caltrans, District 5
Transportation Planner
(805) 549-3157
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April 26, 2019 

    

Renée Robison, Environmental Scientist 

State of California – Natural Resources Agency 

Department of Fish and Wildlife 

Central Region 

1234 East Shaw Avenue 

Fresno, California 93710 

 

SUBJECT: Comments on Carmel River Riparian Corridor Update (Project)  

Draft Mitigated Negative Declaration  

Schedule #2019029145 

 

Dear Ms. Robison:  

 

This is a response to the comment letter dated April 2, 2019 (received April 3, 2019) from the 

California Department of Fish and Wildlife (CDFW) concerning the above Project.  A copy of that 

letter with comments numbered is attached.   The Monterey Peninsula Water Management District 

(MPWMD or District) intends to hold a public hearing concerning approval of this Project and the 

Draft Mitigated Negative Declaration (MND) at its May 20, 2019.  A Final MND will be prepared 

to reflect comments received and the District’s responses. 

 

Overview and General Response to CDFW comment letter 

 

MPWMD understands and has many of the same concerns as CDFW about preventing or reducing 

potential impacts to the Riparian Corridor from activities within the Carmel River.  However, there 

appears to be a significant difference in the understanding of this Project between CDFW and 

MPWMD.   

 

Extending the District’s jurisdiction further upstream from its present limit is fundamentally a 

programmatic decision that does not involve a physical change to the environment.  What this 

Project would do is enable the District to take further specific actions prior to authorizing a physical 

change to the river. This latter action occurs through the District’s River Work Permit process, 

which includes an application to MPWMD for a permit, identification of site-specific potential 

impacts, and mitigation measures to reduce potential impacts.   

 

MPWMD believes that most of CDFW’s concerns and recommended mitigation measures would 

be better addressed by amending the existing Routine Maintenance Agreement (RMA) that 

MPWMD has with CDFW (RMA 1600-2013-0053-R4 – attached).  An amendment would include 

extending the geographical limit that the RMA covers to be coincident with MPWMD’s 

jurisdictional limit and could include additional mitigation measures under RMA section 
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“Protective Measures to Protect Fish and Wildlife Resources” that CDFW would recommend. 

The District has entered into a similar administrative arrangement with the Corps of Engineers for 

activities along the Carmel River that are covered by Regional General Permit 244600S.  For a 

project proposed by a property owner along the river, MPWMD acts as an administrator to 

determine if a project is consistent with the RGP, notifies the Corps (and other agencies involved 

with the RGP), and follows through with a MPWMD River Work Permit that includes a condition 

requiring the project sponsor to comply with the requirements in the Corp permit.  MPWMD 

believes that adding a standard condition into the MPWMD River Work Permit that a project 

sponsor must comply with the requirements described in the CDFW RMA (or an amended RMA) 

should satisfy concerns about MPWMD extending its jurisdiction in the Riparian Corridor along 

the Carmel River. 

 

In addition to the above response, MPWMD has these specific responses to CDFW comments.   

 

CDFW-1: P. 3 Comments and Recommendations 

 

Comment: “As currently drafted, the MND does not contain any mitigation measures specific to 

minimize impacts to biological resources.”   

 

Response: District Rule 127 RIVER WORK PERMITS, Section 5. b, as proposed to be amended, 

states that in order to grant a permit the District must make a finding that the project work “…does 

not degrade habitat value and appears to be visually compatible with the natural appearance of the 

river channel, banks and Riparian Corridor.” 

 

District staff are broadly qualified in botany and biological fields and in some cases, such as 

fisheries biology, are certified as experts by the American Fisheries Society. These staff review 

applications to determine if there would be impacts.  The District can impose mitigation measures 

for potential impacts that fall within the District’s regulatory powers, such as vegetation removal, 

grading, or that actions could directly impact sensitive species. 

 

CDFW-2: P. 3 Comments and Recommendations 

 

Comment: “…these [mitigation] measures [for proposed Projects] do not include Notification to 

CDFW, may not be enforceable, and may themselves result in violation of Fish and Game Code if 

CDFW is not Notified.” 

 

Response: When the District receives a River Work Permit application, staff ordinarily advises 

Project sponsors that other local, State, and Federal laws and ordinances may apply to proposed 

work.  In all cases, the District includes a condition in a River Work Permit that states it is the 

responsibility of the permit holder to obtain all other applicable authorizations for work.  The 

permit holder must acknowledge in writing the conditions under which river work is permitted in 

order have a valid permit.  In some cases, the District provides a copy of a River Work Permit to 

other agencies.  As described above, when a project sponsor proposes a project or applies for a 
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River Work Permit, the District can include a requirement to comply with the CDFW RMA.  

Concerning the enforceability of measures that the District would require to mitigate for potential 

impacts, the District has broad powers to enforce its Rules and Regulations.1 Enforcement 

measures include fines, recording a notice of non-compliance on a property title, filing a lawsuit, 

and imposition of a lien. 

 

The District agrees that if a property owner does go forward with work described in a River Work 

Permit without notifying CDFW and that work is within the jurisdiction of CDFW, the property 

owner may be in violation of Fish and Game Code.  However, the District has no authority to 

enforce Fish and Game Code.  Should CDFW become aware of such a situation concerning an 

otherwise valid MPWMD River Work Permit, MPWMD can cooperate with CDFW to address 

this situation with measures such as halting work and/or issuing a Notice of Non-Compliance. 

 

CDFW-3: P. 3 Comments and Recommendations 

 

Comment: “CDFW advises inclusion of enforceable measures in the CEQA document prepared 

for this Project, as well as to any future tiered projects falling under the District's jurisdiction, to 

inform any potential permitting needs.” 

 

Response: Please see Overview response.  Also, concerning enforceable measures for this Project, 

please see Response to CDFW-1 and CDFW-2. 

 

Concerning future tiered projects sponsored by the District, the District Board approves such 

projects.  District-sponsored projects normally involve multiple properties involving potentially 

significant effects to the environment that require detailed plans and measures to reduce impacts 

to less than significant.  For CEQA compliance, the District Board approves a project and certifies 

either an Addendum or a Negative Declaration.  The choice of what CEQA process is appropriate 

and whether additional mitigation measures are required depends on the particular circumstances 

of a proposed project. 

 

Privately-sponsored projects are normally ministerial in nature and usually involve minor 

alterations of the bed or banks of the river or vegetation modification that is consistent with the 

District’s permit requirements adopted under Ordinance 10 and as described in the CRMP EIR.  

These types of projects are approved at a staff level without additional CEQA review. 

 

CDFW-4: P. 4 Comments and Recommendations 

 

Comment: CDFW asserts that “… when an MND is prepared, mitigation measures must be 

                                                 
1 District Rule 124 – “It shall be a violation of these Rules and Regulations, and an infraction/misdemeanor pursuant 

to the Monterey Peninsula Water Management District Law, (Sections 256 and 369, adopted by the California 

Legislature by Chapter 986, Statutes of 1981, and Chapter 767, Statutes of 1983, respectively) for any individual to 

do one or more of the following acts within the Riparian Corridor …” 
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specific, clearly defined, and cannot be deferred to a future time.”  

Response:  MPWMD generally agrees with this statement for potential impacts that are clearly 

defined.  For example, potential impacts and mitigation measures at a specific project site can be 

clearly identified through biological and topographic surveys and analysis.  However, MPWMD 

is relying on the programmatic descriptions in the Carmel River Management Program EIR and 

subsequent CEQA actions to extend the District’s jurisdiction.  Under CEQA Section 15153, 

preparation of a MND is appropriate to extend jurisdiction2; however, impacts can only be broadly 

defined as potentially occurring anywhere along the Riparian Corridor.   The District’s River Work 

Permit application and review process, which is part of the Project, has been established to review 

specific project proposals, make findings concerning the project, and to condition those projects 

to reduce potential impacts. 

 

CDFW-5 P. 5 (top) COMMENT 1: Lake and Streambed Alteration  

 

Comment: CDFW states that mitigation measures for potential impacts including a lowered water 

table and altered flow patterns may not be enforceable. 

 

Response: Please see response in Overview and CDFW-1 and CDFW-2. 

 

CDFW-6: P. 6 Recommended Mitigation Measure 1: Notification of Lake or Streambed Alteration 

 

Comment: CDFW recommends being notified of actions within its jurisdiction. 

 

Response: Please see response in Overview and CDFW-2. 

 

CDFW-7: P. 6 Recommended Mitigation Measure 2: Water Diversion 

 

Comment: CDFW recommends several actions concerning stream dewatering. 

 

Response: Please see response in Overview and CDFW-2. 

 

CDFW-8: P. 7, 8, 9 Recommended Mitigation Measures 3, 4, 5, and 6 for FYLF 

 

Comment: CDFW recommends adding Foothill Yellow-Legged Frog (FYLF) habitat assessments, 

surveys, reporting, and obtaining take authorization as mitigation measures. 

 

Response: MPWMD notes that there are no confirmed FYLF sightings in the Carmel River 

watershed since 11 frogs were found in San Clemente Creek in one day in 1939.3  However, 

                                                 
2 15153. Use of an EIR from an Earlier Project, Section (c), “An EIR prepared for an earlier project may also be 

used as part of an Initial Study to document a finding that a later project will not have a significant effect. In this 

situation a Negative Declaration will be prepared.” 
3 Center for Biological Diversity, status review of the foothill yellow-legged frog (Rana boylii) (Docket #FWS-R8-
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concerns about this species could be addressed as described in the Overview. 

 

CDFW recommends adding a mitigation measure to the MND that a take authorization from 

CDFW would be obtained.  This is not an appropriate mitigation measure in the MND, since 

MPWMD has no authority to require CDFW to issue such authorization.   

 

CDFW-9: P. 9, 10 & 11 California red-legged frog (CRLF) 

 

Comment: CDFW requests several actions concerning CRLF. 

 

Response: The District adopted an Addendum to the Carmel River Management Program EIR in 

1997 recognizing potential impacts to CRLF and appended U.S. Fish and Wildlife Service 

(USFWS) Biological Opinion 1-8-96-F-42 concerning avoidance and minimization measures for 

CRLF to the EIR.  Since 2004, the District has acted as agent and administrator for the Corps of 

Engineers Regional General Permit (RGP) 244600S that includes avoidance and minimization 

measures to reduce potential impacts to CRLF and authorizes incidental take of CRLF.  The 

biological opinion from USFWS for CRLF has subsequently been updated with each renewal of 

the RGP.  MPWMD includes as a condition of each River Work Permit that project sponsors must 

comply with all measures in the RGP, including those to protect CRLF. 

 

The geographical limitation of the RGP is from the ocean to River Mile 18.5 (at the former San 

Clemente Dam site).  When the RGP comes up for renewal in 2022, the District will request an 

extension of the RGP geographical limits to be coincident with the District’s jurisdictional limit 

of the Riparian Corridor.  Until then, projects outside of the current geographical limit would be 

conditioned to obtain a Nationwide or Individual permit from the Corps, which would likely 

include review and a biological opinion by USFWS for protection of CRLF.   

 

CDFW-10: P. 11 & 12 Special Status Plants 

 

Comment: CDFW requests several actions concerning Special Status Plants. 

 

Response: Please see Overview response. 

 

CDFW-11: P. 12 & 13 Western Pond Turtle 

 

Comment: CDFW requests several actions concerning Western Pond Turtle. 

 

Response: Please see Overview response. 

 

CDFW-12: P 13 and 14 South-Central California Coast Distinct Population Segment (DPS) of 

                                                 
ES-2015-0050), 2015.  https://www.biologicaldiversity.org/species/amphibians/foothill_yellow-

legged_frog/pdfs/CBD_comments_on_FYLF_8-28-15.pdf  
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Steel head (Oncorhynchus mykiss irideus pop. 9)  

 

Comment: CDFW requests a comprehensive evaluation of potential impacts to this species and its 

habitat as a consequence of temporal differences in flow volumes. 

 

Response: Activities along the Riparian Corridor that would be permitted under the District’s River 

Work Permit do not permanently affect flow volumes in the river or the volume of sediment 

moving through the river.  Any temporary affects due to implementation of projects would be 

mitigated by actions required under a MPWMD River Work Permit.  Concerning potential effects 

to groundwater elevations, the District is proposing to add a requirement that a project must 

demonstrate that project work must not contribute to adverse levels of downcutting. (Draft Rule 

127 A. 5. d.) 

 

CDFW-13: Federally Listed Species 

 

Comment: CDFW recommends consulting with USFWS on potential impacts to CRLF and SCCC 

DPS steelhead. 

 

Response: Please see response to CDFW-9.  MPWMD is not aware that USFWS consults on 

potential impacts to SCCC DPS steelhead.  The National Marine Fisheries Service consults on this 

species.  Current activities within the Riparian Corridor are covered under NMFS Biological 

Opinion WCR-2018-10492. 

 

CDFW-14: P14 Environmental Data 

 

Comment: CDFW requires information developed for the MND be submitted to the California 

Natural Diversity Database 

 

Response: Please see Overview. 

 

CDFW-15: Filing Fees 

 

Comment: CDFW comments that payment of fees is required for the Project approval to be 

operative, vested, and final. 

 

Response: The District intends to pay required fees. 
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Should you have any questions about this letter, please contact me at larry@mpwmd.net or 

831/658-5620.    

 

 

Sincerely, 

 

 
 

Larry Hampson 

District Engineer    

 

Attachments: 1 – CDFW comment letter with numbered comments 

  2 – RMA 1600-2013-0053-R4  
 

U:\Larry\Carmel River\Ordinances\CEQA\IS-MND\Comment Letters\Response to CDFW comments.2019.04.19.docx 
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Larry Hampson, District Engineer 
Monterey Peninsula Water Management District 
April 2, 2019 
Page 13 

projects include nest abandonment, reduced reproductive success, and reduced 
health and vigor of eggs and/or young. 

Evidence impact would be significant: Threats to WPT include land use changes 
and habitat fragmentation associated with development, road mortality, as well as a 
decrease in suitable upland nesting/overwintering habitat (Thomson et al. 2016), all 
of which are potential impacts of the Project or subsequent projects under the 
District's jurisdiction. As a result, Project development has the potential to 
significantly impact the local population of WPT. 

Recommended Potentially Feasible Mitigation Measure(s) 
CDFW recommends editing the MND to include the following measures as 
conditions of Project approval and conducting the following evaluation of individual 
project areas prior to implementation of Project activities. 

Recommended Mitigation Measure 14: Preconstruction Surveys 

CDFW recommends that a qualified wildlife biologist conduct focused surveys for 
WPT during the nesting season (March through August). If any nests are 
discovered, CDFW recommends that they remain undisturbed until the eggs have 
hatched and the nestlings are capable of independent survival. In addition, CDFW 
recommends conducting pre-construction surveys for WPT immediately prior to 
initiation of construction activities. 

Recommended Mitigation Measure 15: Avoidance 

WPT detection during surveys warrants consultation with CDFW to discuss how to 
implement project activities and avoid take. However, CDFW recommends that if 
any WPT are discovered at a site immediately prior to or during project activities 
they be allowed to move out of the area on their own volition. If this is not feasible, 
CDFW recommends that a qualified biologist who holds a Scientific Collecting 
Permit for the species, capture and relocate the turtle(s) out of harm's way to the 
nearest suitable habitat immediately upstream or downstream from the project site . 

II. Editorial Comments and/or Suggestions 

South-Central California Coast Distinct Population Segment (DPS) of Steel head 
(Oncorhynchus mykiss irideus pop. 9) 

Steel head trout inhabiting the Carmel River are part of the South-Central California 
Coast Distinct Population Segment (SCCC DPS) as defined by NMFS. The SCCC DPS 
includes steel head populations in streams from the Pajaro River (inclusive) to (but not 
including) the Santa Maria River. The NMFS listed steelhead trout in the SCCC DPS as 
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March 7, 2019 

    

Via certified U.S. mail 

           

Louise J. Miranda Ramirez 

OCEN Tribal Chairwoman 

P.O. Box 1301 

Monterey, CA 93942 

 

SUBJECT: Draft Mitigated Negative Declaration for an Ordinance to  

Modify the Extent of the Carmel River Riparian Corridor 

 

Dear Chairwoman Ramirez:  

 

As requested in your letter to the Monterey Peninsula Water Management District (MPWMD or 

District) dated June 28, 2015, this is a formal notice of intent (NOI) to adopt a Mitigated Negative 

Declaration (MND) to extend the District’s defined Carmel River Riparian Corridor.  Attached is 

the NOI and draft MND. 

 

Should you have any questions about this, please contact me at larry@mpwmd.net or 831/658-

5620.    

 

 

Sincerely, 

 

 
 

Larry Hampson 

District Engineer    

 

Attachments: 1 – Notice of Intent 

  2 – Draft Mitigated Negative Declaration 

  
U:\Larry\Carmel River\Ordinances\CEQA\OCEN-notification-2019.03.07.docx 
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