
Margaret L Thum
PO Box991
Pebble Beach, CA 93953

April 16 2012

Mr- David Potter, Chairman of the Board of Directors
Board of Directors of the Monterey Peninsula Water Management District

Mr. David Stoldt, General Manager
Monterey Peninsula Water Management District
5 Hanis Court, Building G
Monterey, CA 93942

Re: Monterery Penlnsula Water Management Dlstrlct's (the 'Oistrlctll Proposed oUser Fge'

Dear Chairman Potter, memberi of the.Board of Directoq and General Manager Stoldt:

Tonight, the District's.poard is scheduled to approve Ordinance 152 that will impose a new "user
feeo on certain residents within the District's teritory.

You may recall at the Board meeting on March t9,2AL2,l spoke and stated that the ouser fee" is

a tax. Under Proposition 218, taxes must be approved by the electorate. ln response to my comments,

the Board instrusted District counselto write an opinion.

As an interested property owner, I reviewed District counsel's draft memorandum dated March
26,2A12. lf the memorandurn has not changed from its draft form, I strongly urge the District to obtain
another opinion. The purpose of this letter is to save the District unnecessilry costs associated with any
potential legal challenges arising from an improper{y enacted "user fee.' At this critical juncture for
resr'dents on the Monterey Peninsula, the District needs to be solely focused on obtaining a new water
supply for the area.

At the end of the first page of the draft memorandum, there is a statement that the District is

authorized to 'impose rates and charges for servket facilities or water that it may furnish, as well as

cosu of operations and activities related to the provision of water delivered by others." Neither of
these propositions is correct.

The Legislature made lt clear in section 118-325{b} of the Districfs enabling leglslatlon that the
District may only charge for sewices, facilities, or water'furnished by it." The enabling legislation does
not give the District authority to charge for services, frcilities or water it "may furnish." Furthermore,
because the District may only charge for items fumished by it, the District may not charge for
operational costs oractivities provided by others. Specifically, Section 118-326{b} stateJ:

'"The district shall harre the power...[t]o...collect rates and charges for the services,

facilities, or water turnishd hy lt.n {emphasis added).

The Legistature did not give the District authority to charge for serviceg facilities or
water it'ma/ furnish, nor did it give the District authority to charge for costs or activities
incurred by others-
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Footnote 1of the March 26s draft memorandum lists severat legal authorities that supposedly

support the conclusion that the District has authority to charge for future services and costs of services

provided by others. Unfortunately for the District, none of the cited legal authorities support either

proposition- The authorities in footnote 1 seem to address what is a "charge" or orate'-the authorities

listed do not define a "user fee' nor do they support that the District may charge for future services or

imposed charges for costs incurred by others who provide water services.

The chart below lists th€ legal authorliies cited in fioornote 1of the March 26d'draft

memorandum:

iffi
Government code $ 54314 'Chargef includes fees, tolls, rates, and rentals.

Government Code I 6600O(b)' oF-ed" means a monetary exaction other than a tax or special

assessrnent, whether established for a broad class of projects by

legislation of general applicability or imposed on a specific project on

an ad hoc basis, that is charged by a local agency to the applicont in

connection with approval of a development proiect for the purpose of
defraying all or a portion of the cost of public facilities related to the
development project, but does not include [rest of statute is omitted.]
(emphasis addedl

Public Utility Code S 210 "Rates' includes rates, fares, tolls, rentals, and charges, unless the
context indicates otherwise.

WaterCode S 20541 "Charqef includes tolls.

WaterCode 5 34034 "Charqet' includes tolls and rates.

Public Resources Code 913015 "Charges" includes fees, tolls, rateg and rentals.

Health & safew code I4955 "Rates,o as used in this chapte*, includes rates and charges'

1 
The chapter refer€nced ls €ntltled "Sewer Revenue 8onds.'

please ask yourself where in the above referenced code sections ls therc support for the

proposition that the District may charge for future seMces, facilftles or water and that it may charge fior

operational costs and activities related to dellvery of water provided by others.

lf you have any questions, please feel free to contact me at {650} 218-1937.

Sincerely,

Margaret L. Thum

cc David C. laredo


